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Court of Appeals of the District of Columbia 


No. 4602. 


Lee a. Payne, Appellant, 


^IcDonali) & Langstuoth Company, Tnc., a Corp. 


I 

Supreme Court of the District of Columbia. 


At Law. No. 7 


Lee a. Payne, Plaintiff, 


McDonald & Langstpotii Company, Tnc., a Corporation, 

Defendant. i 


L^nited States of A.mepica, ! 

District of Columbia, ss: \ 

\ 

Be it remembered. That in the Su]n’em(‘ Court of the 
District of Columbia, at the City of \Vashini>1(in, in said 
District, at the times hereinafter mentioned, 1hi‘! following: 
papers were tiled and proceeding's had, in the aboye-entitled 
cause, to wit: i 
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1 Declaration. 

Filed December 9, 1925. 

Ill tile Sii])reme Court of the District of Columbia. 

At Law. Xo. 70953. 


Lei-: A. Payne, Plaintiff, 


vs. 


McDonald & Langstloth Comtany, Inc., a Corporation, 

Defendant. 


First Count. 


The ])laiiitirf, L(*(‘ .\. Payne, siu‘s the defendant, McDon¬ 
ald cV: Lan.u-stroth Company, Inc., a body corporate haviiiii; 
oni(H‘s and a.^inits and doin.i*' business in the District of 
Colum))ia, for that, hcr(‘l()roi-(‘ to wit: At and before the 
haiitienini;- of the urievances liereinafter mentioned the de¬ 
fendant was (‘iiu-a.uvd in construction work known as struc¬ 
tural iron work in tlu* said District of (’olumbia, and that 

on tlu‘ 11th (lav of Mav. A. D. 1925. the said defendant com- 

• • 

jiaiiy had tin* contract f(»r jilaciiiii- certain structural iron 

and a certain iron smoke stack in jilace in the biiildiii'^* 

known as the Il(‘chl Ibiildinu-, by means of a derrick and 

hoistin.L;- en.ii-in(‘, at tin* southeast corner of Seventh and F 

Strei‘ts, X. W., 5Vasliinuton, in the District of (’olumbia, 

and that the plaintitT was en;.i-ai 4 (*d by the said defendant as 

an iron worker in and ipioii the said work which was being 

done at the said TTechl Tbiilding aforesaid. 

And tlu‘ ])laintiff furtlnu’ avers that the said work of said 

defendant was that of ])la(‘ing structural iron Innims and 

sections of a st(‘el smok(‘ sta.ck in the said building; that 

tlu* .said work b(‘ing- danu(‘rous it b(*came and was the dutv 

* * • 

of the def(‘n(lant ito use due care in handling: the said iron 
and s(U*tions of tlu* afor(*said smoki* stack. That on said 
11th day of .May, 1925, afor(‘said, the work on said building 
aforesaid was temporarily suspended during a brief 
])eriod of rain and when the rain ceased the said de¬ 
fendant com})any, through its foreman, ordered the 
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I 

] 

plaintiff to go up on to the biiildin<>: to rcmovej a section of 
the smoke stack wliich was beiiii*; taken off a tiiuck, and the 
plaintiff avers that it was the duty of the said defendant 
to have the said stack handled safely by skilled and proper 
persons, and yet, notwithstanding* the said duty, the said 
defendant, through its foreman and employees^ ordered the 
removal of the said stack aforesaid, and while removing 
the same thev unskillfullv and negligentlv attached a chain 
to the said stack, which said stack, by reason ()f not being 
properly fastened, was raised and carried over the said 
building in such negligent manner that the said stack could 
not be lowered into position evenly: and when the said sec¬ 
tion of the said stack was lowered to l)e placed in position 
one end of the said section rested on the stack in position 
so as to cause the section so lowered to becomi? difficult in 
moving into position, and the ])laintiff, because of the negli¬ 
gent and careless manner in which the said, stack was 
fastened to falls, was comi)elled to us(‘ extraoi-dlinary effort 
to move the said section of stack into ])osition, and that his 
hold on the said section afoi*esaid b(‘came loosejand he, be¬ 
coming overbalanced, fell from api)i*oximately the seventh 
floor to a roof of a wooden bridge or passageway which 
connects the two llecht stor(‘s, falling a distance of ap¬ 
proximately seventy feet, striking his body on the descent 
against iron beams and the said wooden passageway, sus¬ 
taining a fracture of the right femur and a combined com¬ 
minuted fracture of the tibis and fibula of the hff't leg, also 
bruises and abrasions all over the body, arms, legs and 
face, causing internal hemorrhages and a very severe shock. 
He also suffered a fractui*e of the cuboid bone of the foot, 
several broken ril)s, and a hemorrhage from one of his 
lungs, and he is informed that there is every likelihood and 
])Ossibility ol tub(*r(*ulosis ot the lungs developing 
3 from the internal injiii*ies i*eceiv(‘d. 11 is (i‘ntire bodv 
was contused and bruised, disfigni'ing, maiming the 
said plaintiff j)ermanently, and that by reason of said in¬ 
juries aforesaid the said jjlaintiff was confined |to his bed 
in the Emergency Hospital from the llth day of'.May, 1925, 
until the lOth day of 8ei)tembei*, 1925, for a })eriod of ap¬ 
proximately 122 days, and lost wages which hel otherwise 
would have earned, to wit, $12.50 per day, while he was 
confined in the hospital and up to the present time. 
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Tli(‘ ])lnintilit’ further avers tliat by reason of said in¬ 
juries he suffered ;i:r(*at shock to his nerves and nervous 
syst(*m and his body was ])]*uised and contused, and that his 
injui'ies art* ])(‘i-niauent: that by reason of the injuries afore¬ 
said Ik* sulTei‘(‘<l and still sufftu's and will continue to suffer 
great pain of body and mind and will be ])ermanently in¬ 
jured in the h‘gs, body and lungs, his nerves ])ermanently 
injured, and is not able to ]KU*form labor as a structural 
iron work(‘r oi* any labor such as he was able to do before 
the date of this injury And lu* was compelled to expend 
and lav out larg(* sums of mom‘V and obligate himself for 
hos])ital tr(‘atmt‘nt, nui’sing and mt‘dicin(‘s and doctors’ 
bills, to wit, till* sum of moi‘(* than $1,S()().()(), and ])laintiff 
further avers thati by reason of the ])remises he became 
and was madi* sick, sort* and lame anti was disabletl and 
sulTeretl and still sul’fcrs and will continue to suffer great 
pain and mt‘ntal and physical anguish. Anti the plaintiff 
avers that tin* injuries s»ifr(*r(‘tl by him are permanent and 
that tin* ])h*iintifr is damag(*d by i-(*ason t)f the injurit*s afore¬ 
said anti his sufft'i’ing aforesaid in tin* sum t)f )()().()(). 

\Vh(*i-t*foi‘(* tin* plaintiIf biangs this suit on account of and 
by rt*ason of tin* injuries afor(*said intlictetl upon him by the 
tlefentlant and claims of anti from the tlefeiidant the sum of 
$")(),()()().()(), besides the costs of this suit. 

4 Sect)nd (\)unt. 


Tilt* ])lalntitf. Let* A. Laynt*, sues tin* tli*fentlant, Mc¬ 
Donald i'c Langsti'oth (’(unpany, Inc., a body ctirptirate hav¬ 
ing t)llict*s an<l agents and doing busint‘ss in tin* District ol 
Columbia, for that, hert*tofort* to wit : At anti beftire the liap- 
pt*ning of the grit*vanct‘s heri'inafter mt‘ntiont*tl the tlefeiul- 
ant was (‘Ugaged in const ructittn work known as structural 
iron work in the saitl IVistrict of Columbia, and that on the 
11th tlay t)f ^lay, A. D. Ltl!.'), the saitl defendant company 
had the ct)ntract for placing certain structural iron and a 
certain iron smokt* stack in ])lace in the building known as 
the IJecht Duiltling, by means of a tlerrick and hoisting en¬ 
gine, at the southt‘ast ctumer of Seventh and F Streets, 
X. AV., Washington, in the District of Columbia, and that 
the ])laintiff was engaged by the said defendant as an iron 
worker in anti ipion the saitl work which was being done at 
the said Ilecht Building aforesaid. 


LEE A. PAYJs E VS. MC DONALD & LANGSTDOTH CO. 


5 


And the plaintiff further a\'ers that the said; work of said 
defendant was that of placing structural iron beams and 
sections of a steel smoke stack in the said l)uilding: that the 
said work being dangerous it became and wa^; tlie duty of 
the defendant to use due care in handling the said iron and 

sections of the aforesaid smoke stack, '^rhat on said 11th dav 

• 

of May, 1925, aforesaid, tlie work on said building* aforesaid 
was temporarily suspended during a brief ])([‘riod of rain 
and when the rain ceased the said defendaint company, 
through its foreman, ordered the ])laintiff to g(i up on to the 
building to remove a section of the somke stack which was 
being taken off a truck, and the plaintiff avers that it was 
the duty of the said defendant to furnish the plaintiff with 
proper tools and instruments for handling the said iron, 
and vet, notwithstanding the said dutv, the said defendant 
through its foreman and employees negligentjly and care¬ 
lessly neglected to furnish said ])laintiff with proper 
5 means of handling the said iron and thei])ro])er tools 
and instruments for handling the said i iron, and in 
handling the iron with the instruments and tools furnished 
the jilaintiff, because of the negligence and carelessness of 
the defendant, was compelled to use extraordinary effort to 
move the said section of stack into position, andithat his hold 
on the said section aforesaid became loose and he, becoming 
overbalanced, fell from a])proximately the seventh floor to a 
roof of a wooden bridge or })assageway which iconnects the 
two llecht stores, falling a distance of a]!)pi‘oximately 
seventy feet, striking his body on the dcsc'ent iagainst iron 
beams and the said wooden passag(‘way, snstalining a frac¬ 
ture of the right femui* and a combined cornnliinuted frac¬ 
ture of the tibis and fibula of the left leg, als() bi*uises and 
abrasions all over the body, arms, legs and fJK*e, causing 
internal hemorrhages and a very severe shock. He also 
suffered a fracture of the cuboid bone of the foot, several 
broken ribs, and a hemorrhage from one of his lungs, and 

' I 

he is informed that there is evei*y likelihood apd ])ossibility 

I 

of tuberculosis of the lungs develo])ing fromithe internal 
injuries nveived. His entire body was contused and 
bruised, disfiguring and maiming the said i)!aintiff perma-' 
nently, and that by reason of said injuries aforesaid the 
said plaintiff was confined to his bed in thq Emergency 
Hospital from the 11th day of May, 1925, until ithe 10th day 


I 
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of September, 1925, for a period of approximately 122 days, 
and lost waives which lie otherwise would have earned, to 
wit, $12.50 per day, wliile he was contined in the hospital and 
up to the ])resent time. 

The ])Iaintiff further avers that by reason of said in¬ 
juries he suffered i::reat shock to his nerves and nervous sys¬ 
tem and Ills bodyiwas bruised and contused, and tliat his in¬ 
juries ar(‘ p(‘rinanent : tliat by reason of the injuries afore¬ 
said he suffc‘r(‘d and still sutf(‘rs and will continue to suffer 
li-reat ])ain of body and mind and will be permanently 
b injured in thi‘ l(‘iis, body and lun.<;-s, his nerves per- 
maiunitly iiijui‘(*d, and is not able to ])erfoi'm labor as 
a structural iron work(‘r or any labor such as he was able 
to do before th(‘ dat(‘ of this injury. And he was compelled 
to expend and lay out larei* sums of money and oblii;‘ato 
hims<*lf for hospital tr(‘atnient, nursin.i»- and medicines and 
doctor’s bills, to wit, the sum of more than $1,800.00, and 
plaintiff fnrth(*r avtu's that by i'(‘ason of tin* ])remises he 
b(‘cam(* and was mad(* sick, sore and lann* and Was disabled 
and suffered and still sutfers and will continue to suffer 
ii’ri'at ])ain and nu*ntal ainl ])hysical an_n-uish. And the 
])laintiff avers that the injurii*s sulfei'(‘d by him are ])erma- 
iu*nt and that th<* plaintitf is dama,i;(*d by r(*ason of the in¬ 
juries aforesaid and his suffering- aforesaid in the sum of 
.$ 50 , 000 . 00 . 

\Vh(‘ri*fore the ])laintiff brines this suit on account of 
and by i-(‘ason of the injui'ii*s aforesaid inflicted ipK'ni him 
by tin* def(‘ndant and claims of and from the def(*ndant the 
um of $50.tH)0,00, ])esi(U*s tin* costs ot this suit. 

Third Count. 


The ])lainti!f, Lee A. Payne, sues the defendant, Mc¬ 
Donald A' Lan,e-'^tr{»th (’onpmny, Inc., a body corporate hav- 
ine oOicM's and .-leeiits ainl doiii.e business in tin* District of 
Columbia, foi- that, her(*tof(H*e to wit: At and before the 
ha])]>i‘nine of tin* erievances hereinaftei* mentioned the de¬ 
fendant was enea..e<*d iii constI’uction work known as struc¬ 
tural iron woi'k in said District of Columbia, and that on 
tin* 11th day of May, A. 1). 1925, the said defendant com- 
])any had tin* contract for ])lacin.u’ c(*rtain structural iron 
and a (‘ertain iron smoke stack in place in the buildin.i** 
known as the llecht Buildinir, by means of a derrick and 
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hoisting engine, at the southeast corner of Seventh and 
F Streets, X. W., Washington, in the District of Columbia, 
and that the plaintiff was engaged by the said defendant 
as an iron worker in and upon the said work; which was 
being done at the said Ilccht Building aforesaid. 

7 The plaintilf further avers that said work of said 
defendant was that of placing structural iron and a 

section of iron smoke stack aforesaid on tlie Ilecht build¬ 
ing at the soutlieast corner of Seventh & F Streets, Wash¬ 
ington, D. C., and on tlie lltli day of May, 1923, aforesaid, 
the foreman of tlie defendant company ordered certain 
workmen to fasten to tlie dei*rick a section of the smoke 
stack which was on a truck and wet from being exposed 
to tlie rain, and that it was the duty of the said defendant 
to furnish to the said plaintiff proper material and to keep 
the said material at all times in safe condition'; and while 

I 

the plaintiff was engaged in his said work the Said defend¬ 
ant failed to keep the said section of stack in' a safe and 
liroiior condition in that it failed to remove the moisture 
and water from the section of tlie stack u])on which the 
said plaintiff was to work, that the said stack; was unsafe 
in that the said foreman of the said dofendant company 
permitted the said section of stack aforesaid to be raised 
;ind cai’ried to the yiosition where it was to be Ipnt in place 
without removing tin* moisture and water from the stack 
aforesaid: and liecause of its failure to remove Mie moisture 
and water from the stack aforesaid the tools furnished by 
the defendant easily slip[)ed from off the stack aforesaid 
causing the ])laintiff to become oven-balanced aind fall from 
apinoximately the seventh floor to a roof of a wooden 
bridge or viassageway which connects the* two lleH-ht stores, 
falling a distance of a]iproximately seventy t'eet, striking 

his bodv on the descent against iron beams and the said 

» * 

wooden passageway, sustaining a fracture of the right 
femur and a combined comminuted fracture i of the tibia 
and tibula of the left leg, also bruises and iM'rasions all 
over the body, arms, legs and face, causing internal hemor¬ 
rhages and a very severe shock, lie also suffered a 
fra('ture of the cuboid bone of the foot, several broken ribs, 
and a hemorrhage from one of his lungs, and he is in¬ 
formed that there is (wery likelihood aiid possibility 

8 of tuberculosis of the lungs developing; from the in- 
teinal injuries received. Ilis entire body was con- 
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tusod and bruised, disfiguring and maiming the said plain¬ 
tiff permanently, and that by reason of said injuries afore¬ 
said the said ])laintiff was confined to Ids bed in the Emer¬ 
gency II()S])ital from tlie 11th day of May, 1925, until the 
loth day of S(‘|)t(*inbcr, 1925, for a period of approximately 
122 days, and lost wages whicli be otherwise would have 
earn(‘(I, to wit. $12.50 per day, while ho was confined in the 
hospital and up to the present time. 

The ])laintifr fnrtluu* av(‘rs that by reason of said in¬ 
juries he suffertMl great sliock to liis nerves and nervous 
svstem and his Ixxlv was bruised and contused, and tliat liis 
injnri(*s ar(‘ ixM'manmit: tliat by reason of the injuries afore¬ 
said he sniTm’ixl and still sutfers and will continue to suffer 
great pain of body arid mind and will be ])ermanently in¬ 
jured in the legs, body and lungs, liis nerves permanently 
injured, and is not able to pei’form labor as a structural 
iron worker or any labor such as he was able to do before 
the date of this injury. And he was comtielled to ex])end 
and lav out large sums of mom‘v and obligate himself for 
hospital treatment, nursing and medicines and doctor's 
bills, to wit, the sum of more than .$1,800.00, and plaintiff* 
further aviu’s that by reason of the ])remises he became and 
was made sick, sore and lame and was disabled and suffered 
and still sutbo-s and will <*ontinue to suffer great pain and 
nnmtal and ])hysical anguish. And the ])laintiff avers that 
the injnri<‘s suffco’ed by him are pmanaiumt and that tin' 
plaintiff is damag(‘d by i'(‘ason of th(‘ injuries aforesaid and 
ids snffm'ing af(d’esai<l in tlu* sum of $50,000.00. 

Wher(‘fon‘ the ])laintiff brings this suit on account of and 
by i'(‘ason of th(‘ injuries afor(‘said inllictixl u])on him by 
the tiefendant and claims of and from the defendant the 
sum of $50,000.00, besides the costs of this suit. 
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Eourtli (fount. 


Th(‘ ])lainlifr, L(‘e .\. Eaymg sues the defendant, Mc¬ 
Donald cK: Langstroth (’om|)any, Inc., a body cor])orate hav¬ 
ing offices and agents and doing business in the District of 
Columbia, for that, heretofore to wit: At and before the 
hap])ening of the grievances hereinafter mentioned the de¬ 
fendant was engaged in construction work known as struc- 
tural iron work an the said District of Columbia, and that 
on the ilth day of May, A. D. 1925, the said defendant com- 
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pany liad the contract for ])lacing certain sttuctural iron 
and a certain iron smoke stack in ])lace in | the building 
known as tlie Ileclit Building, ])y means of derrick and 
hoisting engine, at tlie southeast corner of Seventh and F 
Streets, N. W., Wasliiiigton, in the District |of Columbia, 
and tliat the ])laintiff was engaged by the said defendant 
as an iron worker in and upon tlie said work which was be¬ 
ing done at tlie said Ilecht Building aforesaid. 

And the plaintiff further avers that the said work of said 
defendant was that ef ])hu ing structural iron beams and sec¬ 
tions of a steel smoke stack in the said building; that the 
said work being dangerous it became and was the duty of the 
defendant to use due care in handling the saidjiron and sec¬ 
tions of the aforesaid smoke stack. That on k\id 11th dav 
of ^lay, 1925, aforesaid, the work on said building aforesaid 
was temporarily susjiended during a brief period of rain 
and when the rain ceased the said defendant company, 
through its foreman, ordered the ])laintiff to go up on to 
the building to remove a section of the smoke stack which 
was being taken off a truck, and the ])laintiffi avers that it 
was the duty of the said defendant to furnish the employees 
proper implements and machinery for handling the said 
iron; that on the said day aforesaid tlie defendant 
negligently and carelessly neglected to furnish the said 
plaintiff with projier derrick for hoisting the said iron and 
smoke stack; that the said defendant psed a derrick 
10 for the purpose of iilacing the section o|f stack afore¬ 
said in ])lace when the boom on the saijl derrick was 
not of sufficient length to reach where the section of stack 
aforesaid was to be put in place in a pro])er manner and so 
that the section of stack aforesaid could haveibeen lowered 
with the fall lines on said derrick, and because of the 
negligence and carelessness of the defendant the said stack 
could not be lowered in a proper manner, and the plaintiff 
was compelled to use extraordinary effort to move the said 
section of stack in position, and that his liold on the said 
section aforesaid became loose and he, becoming over¬ 
balanced, fell from a])proximately the seventh floor to a 
roof of a wooden bridge or passageway which connects the 
two Hecht stores, falling a distance of approximately 
seventy feet, striking his body on the desceni against iron 
beams and the said wooden passageway, sustaining a frac- 

2_4602a 
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turo of the riglit femur niul a eoiuhiiied comminuted frac¬ 
ture of the tibia and fibula of the left also bruises and 
abrasions all over the body, arms, lei»:s and face, causing 
internal hemorrhau’es and a v(‘rv s(*vere shock. lie also 
suffered a fractun* of tin* cuboid bone of the foot, several 
broken ril>s, and a Inunorrhagi* from one of his lungs, and 
he is informed that there is every likelihood and ])ossibility 
of tuberculosis of th(‘ lungs deV(.‘lo])ing from the internal 
injuries r«‘(M‘ived. Ilis (nitirc* body was contused and 
bruised, <lisfiguring and maiming tin* said plaintiff ])er- 
manently, and that by ri‘ason of said injuries afor(*said the 
said plaintiff was conlined to his b(*d in the Kmergency 
Hospital from the lltli day of May, 192.'), until the lOth day 
of S(*i)t(‘mb(*r, 192.”), for a period of approximately 122 days, 
and lost wag<‘s wliieh la* othorwisi* would have earned, to 
wit, $12.50 ])(*]• day, while* he was eonlin(*d in tin* hos])ital 
aial up to the* ])res(‘nt time. 

'rin* ])laintitr fnrtlH*r avers that by reason of said injuries 

he sul‘lVr(‘d great shock to Ids nerv(‘s and nervous 

11 svst(*ni andi his bodv was bruis(*d aiul contused, and 

• • . 

that his injuri«*s are* p(*rmane*nt: that by reason of 
the injurie*s afore*saiel he* suff(*i'e*el and still sulTers and will 
continue* te) suffe-r gre*at pain of bexly anel minel and will be 
j)erman(‘ntly injureel in the* legs, be)ely and lungs, his nerves 
})ermanently injureel, anel is imt able* to p(*rform labor as 
a structui'al ii'em we)rke*r eu* any lal)e)r such as lu* was able to 
do before* the* elate of this injury. .\nd lu* was com])elled 
to expend and lay e)ut large sums of money and obligate 
himself fe)r hos])ital ti‘e‘atme*nt, nursing anel meelicines and 
doctor's bills, te) wit, the* sum e)f me)re than $1,8()0.()(), and 
])laintiff furthe*!* ave*i-s that by rease)n of the ])remises he 
became anel was maeh* sick, se)re and lame and was disabled 
and suffe*red and still suffers anel will continue to suffer 
great pain anel mental anei ])hysical anguish. And the 
j)laintiff avers tliat the* injuries suffere*d by him are 
permanent anel that the })laintiff is elamaged by reason of 
the injurie*s afe>re‘saiel anel his suffering aforesaiel in the 
sum of $5(),0()0.()(). 

AVherefe)re the ])laintifr brings this suit on account of 
and by reason of the injuries afe)resaid inflicted upon him 
by the defendant and claims e)f and from the defendant the 
sum of $.50,000.00, besides the costs of this suit. 
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Fifth Count. 


The plaintiff, Lee A. Payne, sues the defendant, Mc¬ 
Donald & Langstroth Coni])any, Inc., a body corporate 
having ofiices and agents and doing business in the Dis¬ 
trict of Columbia, for that, heretofore to wit: At and be¬ 
fore the ha])])ening of the grievances hereinafter men¬ 
tioned the defendant was engaged in construction work 
known as structural iron work in the said District of Colum¬ 
bia, and that on the 11th day of May, A. D. :1925, the said 
defendant com])any had tin* contract for placing certain 
structural iron and a c(‘rtain iron smoke stack in place in 
the building known as tlie Ilecht Building, by means of a 
derrick and hoisting engine, at the southeast corner of 
Seventh and F Streets, X. W., Washington, in the 
12 District of Folum1)ia, and that the plaintiff was en¬ 
gaged by the saitl defeiuhpit as an iron worker in 
and u])on the said work which was being done at the said 
Ilecht Building aforesaid. 

The })laintiff further avers that said work of said de¬ 
fendant was that of placing structural iron and a section of 
iron smoke stack aforesaid on the Hecht Building at the 
southeast corner of Seventh & F Streets^ Washington, 
D. C., and on the 11th day of May, 1925, laforesaid, the 
foreman of the defendant company ordered! certain work¬ 
men to fasten to the derrick a section of the smoke stack 
which was on a truck and wet from being exposed to the 
rain, and that it was the duty of the said defendant to 
furnish to the said plaintiff proiier material and to keep 
the said material at all times in safe condition; and while 
the plaintiff was engaged in his said work tlfe said defend¬ 
ant failed to keep the said section of stack ;in a safe and 
])roper condition in that it failed to remove; the wet paint 
from the section of the stack upon which said plaintiff was 
to work, that the said stack was unsafe in that the said fore¬ 
man of the said defendant company permitted the said sec¬ 
tion of stack aforesaid to be raised and carried to the posi¬ 
tion wher(‘ it was to be put in place without removing the 
wet ])aint from the stack aforesaid; and because of its 
failure to remove the wet paint from the stack aforesaid 
the tools furnished by the defendant easily slipped from 
off the stack aforesaid, causing the plaintiff to become 


I 
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overbaiaiU'ed and fall from a])pro::;:nately the seventh floor 
to a roof of a wooden hrid^e or passaj^eway wliich con¬ 
nects the two II(‘cht stores, fallin^e: a distance of ap])roxi- 
mately seventy feet, striking' his Ixuly on the descent against 
iron beams and th(‘ >^aid woodini ])assageway, sustaining a 
fracture of tin* right femur and a comminuted fracture of 
the tibia and fibula of llu* left h*g, also bruises and abrasions 
all over the body, arms, h‘gs and face, causing internal 
hemorrliag(^s and a verv sevei’e shock. He also suf- 
l.‘> f(‘red a fracture of the cuboid l)one of the foot, sev- 
(*ral broken i-ibs, and a luunorrhage from one of his 
lungs, and he is informed that there* is every likelihood and 
})ossibility of tnb«‘rculosis of tin* lungs develo])ing from the 
internal injurie‘S n*c(*ived. His e*nti]*e body was contused 
and bruised, disfiguring and maiming the said ])laintifT ])er- 
manently, and that by i*(*ason of said injuries aforesaid the 
said plaintiff was' confined to his b(*il in the Kmergency 
Hos])ital from tin* 11th day of .May, 1^2.'), until the lOth day 
of Se])temb(*r, l!)2r), for a ])ei'iod of ap])ro.\imately 122 days, 
and lost wagi*s which he otherwise* would have earneel, to wit 
$ 12.00 ])er elay, while* he was confiin*el in the hospital and 
up te) the ])ivscnt time. 

The* plaintiff furtlie*r ave*rs that by ivaseen e)f saiel injuries 
he suffere‘el gre*at shoe*k to his ne*rve*s anel nerve)us system 
anel his boelv wasi l)i’uise‘d and e*ontuse*el, anel that his in- 
juries are* ])ermane*iit: that by reason e)f the injuries afe)re- 
saiel he suffere*el anel still snffe*i's anel will ce)ntinue to suffer 
great pain of body anel inlinl anel will be permanently In- 
jureel in the* le‘gs, hoely and lungs, his nerves ])ermanently 
injurc*el, anel is not able* to ])e*rfoi’m labor as a structural 
ire)n we)rke*r or any labor such as In* was able to do before 
the date* e)f this injury. .\nd he* was ce)mpelled to expend 
anel lay e)Ut large* sums of nn)in*y anel obligate himself for 
hos])ital tre*atme*nt, nursing and nu*elicines anel doctor's 
bills, to wit, the* sum e)f more* than $1,S(){).0(), and plaintiff 
further avers that by re*ase>n e>f the* premises he became and 
was made* sick, sore* anel lame* anel was elisabled and suffered 
anel still suffers and will e-ontinin* te) suffe*r great ])ain and 
mental anel ])hysie*al anguish. Anel the plaintiff avers that 
the injuries suffere‘el ])y him are* ])e*rmanent and that the 
plaintiff is elamaged by rease)n e)f the injuries aforesaid and 
liis suffering afe)resaid in the sum of $50,000.00. 
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Wherefore the plaiiitiT briiiLvs this suit on account of and 
by reason of the injuries aforesaid inflicted upon him by 
the defendant and claims of and froili the defendant 
14 the sum of 000.00, ])esides tlie costs of this suit. 

.MARTIX ,1. .Mc'XA..\IAKA, 

At tome If \for Plaintiff. 

Pleas. I 

hailed January 5, 192(). ! 


Xow comes the defendant, by its attoi'iieysi ^lessrs. Minor, 
Gatley & Howland, and for ])lea lo the fliist count of the 
declaration filed herein, savs: I 

1. It admits it is a cori^oration doiiii*- busijness in the Dis¬ 
trict of Columbia and eni;‘a.i;ed in the erection of structural 
iron work. It admits that on May 11, Itrjb.jit was eiii^ag-ed 
in erecting structural iron and an iron smbkestack in the 
building known as the llecht lUiilding in jtlie District of 
Columbia, and that i)Iaintil'f was em})loyed by it as an ii’on 
worker on said building. It admits that on! the dav afore- 

' I • 

said a rain caused a short sus])ension of work and that after 
said rain the plaintiff resumed his work in connection with 
the erection of said smokestack. It deni(*s; that the chain 

I 

was negligently or unskillfully attached toi the section of 
said smokestack then being ])ut in place and it denies that 
said section was raised and cai’ri(‘d ov(*r the building- in 
such a negligent manner that it could not be lowered into 
position evenly. It admits that plaintiff did fall fi-om said 
building and sustained injuries, but it has nb knowledge or 
information suflicient to foi-in a beli(‘f as' to the extent 
thereof. | 

Tt denies each and every the othei- allegations of said 
count of said declaration. ^ 

2. For plea to the second count of sai<I declaration the 

defendant savs: 

• I 

Tt admits it is a cor])oratif)n <Ioing business in the 

15 Dist]*i('t ot (V'lunibia and (‘ngag(‘d injthe ei’ection of 
structural iron work. It admits that on ^Fav 11, 

• 7 

1925, it was engaged in erecting structural iron and an iron 
smokestack in the building known as the ITecht I^uilding in 
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the District of Columl)ia, and that olaintilT was employed by 
it as an iron worker on said building. It admits tliat on 
the day aforesaid a rain caused a short suspension of work 
and that after said rain the plaintiff resumed his work in 
connection with the erection of said smokestack. It denies 
that it neirliii'ently and carelessly neirlected to furnish said 
plaintiff with the pr()])er means, tools and instruments for 
handling: the said section of stack and it denies that because 
of any nej^lii»:ence or carelessness on its part the ])laintiff 
was compelled to use extrao7*dinary effort to move said sec¬ 
tion of stack. It says that it at all times furnished said 
plaintiff with the proper means, tools and instruments and 
if the same were not used by said plaintiff it was by reason 
of his neirli^^ent failure to use the same that he was injured. 
It admits that ])laintiff did fall from said buildinu- and sus¬ 
tained injuries, but it has no knowledi>-e or iiifoi-mation suf¬ 
ficient to form a belief as to the extent thereof. 

It denies each,and every the other alle. 2 :ations of said 
count of said declaration. 

3. And for plea to the third count of said declaration the 

defendant savs: 

* 

It admits it is a corporation doin.u’business in the District 
of Columbia and en.n-a.ired in the er(‘ction of structural iron 
work. It admits that on .May 11, 11)23, it was en.<:-a.i>-ed in 
erectinir structural iron and an iron smokestack in the 
buildiiiir known as the ]I(‘cht Buildin.u- in the District of 
Columbia, and that ])laintiff was (‘mployed by it as an iron 
worker on said bnildinu*. It admits that said s(‘cli<)n of 
stack upon which plaintiff was working' was wet with mois- 
ur(‘ trom I'ain and that said moisture was not I’e- 
If) moved, but it denies that it was its duty to remove tlie 
moistui’e Ironi said S(*ction of stack and that its fail¬ 
ure to remove said moisture ('aused tin* tools us(‘d bv ])Iain- 
tiff’ to sli]) from the stack and it says that said failure to 
remove the moistur(‘ from said section of stack did not 
render tin' same* unsaf(‘ or in any manner coutrihut(‘ to the 
fall of .said i)Iaintiff. It admits that jdaintilT di<I fall from 
said buildin<r and sustained injuri('s, but it has no kno\vI(‘dii-e 
or information sufficuent to form a belief as to the extent 
thereof. 

It denies eacli and every the other allegations of .said 
count of said declaration. 
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4. And for plea to tlic fourth count of said declaration 
the defendant savs: 

It admits that it is a corporation doiiiig* l)usiness in the 
District of Columbia and eii.i*‘ai;'cd in the erection of struc¬ 
tural iron work. It admits that on May 111, 1925, it was en- 
g-aged in erecting- structural iron and aiii iron smokestack 
in the building- known as the lleclit Building in the District 
of Columbia, and that plaintitT was em])joyed by it as an 
iron worker on said building. It admits; that on the day 
aforesaid a rain caused a short suspension of work and 
that after said rain the plaintiff resuuiedihis work in con¬ 
nection with the erection of said smokestack. It denies that 
it was under a duty to furnish the ])laintiff with a derrick 
and it denies that it negligently and carelessly furnished a 
derrick, the boom of which was not of sufficient length to 
permit the ])roper ])lacing of said section of stack, and that 
by reason thereof plaintiff was obliged to use unusual ef¬ 
forts to move said section of stack into ])o.$ition. It admits 
that ])laintiff did fall from said building and sustained in¬ 
juries, but it has no kuowledg(* oi- information sufficient to 
form a belief as to tlu* extent there^ff’. 

17 It denies ea(‘h and (‘V(*ry the other allegations of 

said count of said d(‘clai-ation. 

5. And for plea to the fifth count of said declaration the 
defendant savs: 

It admits it is a corporation doing business in the Dis¬ 
trict of (V)lumbia and engaged in the (*i-(‘ction of sti*uctural 
iron work. It admits that on May 11, 192.5, it was engaged 
in erecting structural iron and an iron smokestack in the 
building known as th(‘ lleclit Building ini tin* District of 
Columbia, and that plaintiff was employediby it as an iron 
worker on said building. It denies that lit failed to keep 
the section of smokestack on which y)laihtiff was work¬ 
ing in a safe and pro])er condition in theimanner alleged 
in said count of said de(*laration. It admits that plaintiff 
did fall from said building and sustained; injuries, Imt it 
has no knowledge or information sufficient to fonn a belief 

i 

as to the extent thereof. 

i 

It denies each and every the other allegations of said 
count of said declaration. j 

6. And for further plea to said declaration, and each 
count thereof, the defendant says that if said plaintiff 
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was injured as in said declaration alleged it was by reason 
of his own carelessness and negligence and not by reason 
of anv fault or neglect of the defendant. 

7. And for further plea to said declaration, and each 
count thereof, the defendant says tliat if said ])laintitT was 
injured as in said declaration alleged it was by reason of 
risks ordinarily incident to his emj)loymeiit, and assumed 
bv him, and not bv reason of anv fault or neglect of the 
defendant. 

8. And for further j)lea to said declaration, ainl each 
count thereof, tlie defendant says that if said plaintiff was 
injured as in said declaration alleged it was by reason of 

th(* negligence of his fellow servants and not bv 
18 reason of anv fault or neglect of the defendant. 

MiXOK, GATLKY cV: KOWLAXl), 

Attorueijs for Defendant. 

Su])reme Court of the District of Columbia. 

Alondav, danuarv ‘2-1-th, 1927. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McC’oy, Chief Justice, pr(‘siding. 


Come again the ])arties hereto, in manner aforesaid and 
the same jury that ,was respited 'riini’sday last, after this 
cause is further heard, the plaintiff by his said attorneys 
submits to a voluntary non-suit as to counts on<‘. three and 
live of his declaration. 'rhereu])on, after this cause is 
further heard and given to the jury in charge, ut)on the 
second and fourth counts of the declaration, they u])on 
their oath sav thev tind in favor of the defendant. 

ft ft 

Tuesdav, Februarv 1st, 1927. 

ft T ft 

Session resumed pursuant to adjournment, Hon. Walter 
I. ^Icl’oy, (diief Justice, presiding. 


m 


* 


It appearing that under rule of court, judgment shouhl 
be entered'in this cause, it is so ordered. 

Wherefore, it appearing that the plaintiIT by his attor¬ 
neys of record during the trial of this cause, submitted to 
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j 

I 

a voluntary non-suit as lo counts one, three and five of the 
declaration and that the jury returned a verdict for de¬ 
fendant on the remainiiii*- counts of said declaration; it is 
considered that ])laintifr lake nothini** 1)y this action, that 
defendant e:o hence witliout dav, ])e for nothini>* held and 
recover of plaintiff its costs of defense to he taxed by the 
clerk and have execution thereof. i 

1.0 From the forei 2 :oing judi>'ment, the plaintiff by his 

attorney of record Mr. Wampler, now in o])en (‘ourt, 
notes an appeal to the Court of Appeals; whereu]K)n, the 
maximum of an undertaking: for costs is lu‘r(‘])y fixed in the 
sum of One Hundred Dollars, with leave to deposit the sum 
of Fiftv Dollars with the clerk iu lieu thereof, i 

t 

1 

Assignment of Errors. i 

i 

1 

Filed February 2, 1927. j 


* 


* 




* 


The plaintiff assi<>-ns as ei’ror herein the ruling- of the 
Court in directing- the jury to return a venlic'ti for the de¬ 
fendant on the second and fourth counts of tliejdeclaration. 

T. MOKHIS WAMDLKK, 
MAKTIX J. McXAMAKA, 

A f f o rn egs fo /* i PI a i n f iff. 

I 

I 

Ser\’ice of a copy of tin' for(‘g-oiiig- is ;u'knowb‘d'.;-(‘(l this 
1st day of February, 1927. 

MIXOK, (JATLFV ^ ROWLAXD, 

Affonnof- for Ifefendaiit, 
Bv HUGH B. IHmLAXD.' ! ' 

I 

Designation of Record. | 

Filed Februarv 2, 1927. I 
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The (’lei'k of the Supreme Court of the District of (Colum¬ 
bia will please prepare transcript of ivcord i on at)peal 

herein and the following papers are hereby designated as 
necessary to be copied. i 

i 

1. The declaration. ! 

I 

2. The pleas. 


IS 
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3. Tlie verdict of the .inry by direction of the Court and 
exception. 

20 4. The judgment. 

5. Memo: Appeal noted in open court and fixing 
of cost l)ond. 

f). Memo: Cost bond approved and filed. 

7. The assignment of errors. 

S. The bill of exceptions. 

!). This designation. 

T. MORRIS WAMPLER, 
MARTIN J. McXAMARA, 

Aiforneifs for Plaint iff. 

Serviee of a ('()})y of the foregoing is acknowledged this 
1st (lav of P\‘bruarv 1027. 

m'iXOR, OATLEV & ROWLAND, 

Affifs. f(n' Drfrnrlanf. 
By IirOII B. ROWLAND.' 

Memorandum. 

February 3, 1027. ITidertaking on appeal approved and 
filed. 


Su])reme (’ourt of the District of (^olumbia. 

Thursday, March 24th, 1027. 

vScssioii ]-esume(l ])ursnanl to adjournment, lion. Walter 
1. Mc(’oy, Chiel Justice ])residing. 


The Court having this day signed the Bill of Exce])tions, 
ir this cause lu‘retofore submitted as of the time of the 
n(*ting tluu’i'of at the trial, now herebv orders the same 
nia(h‘ of I'ecord nunc pro tunc. 


21 Su])rem(‘ Court of the District of Columbia. 

I'xiTKD S taTHS ok AmEKICA, 

District of ('olumbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 20. both inclusive, to be! a true and 
correct transcript of the record, accordinj^ to 4ii*6^tions of 
counsel herein tiled, co])y of which is made part of this 
transcript, in cause No. 7095/) at Law, wherein Lee A. 
Payne is Plaintiff and McDonald <Jc Laiigstrotji Company, 
Inc., a corporation, is Defendant, as the same r(i?mains upon 
the files and of record in said Court. i 

In testimonv whereof, I hereunto subscribe niv name and 
affix the seal of said Court, at the City of 'Walshington, in 
said District, this 11th day of A])ril, 1927. , 

Seal Sui)reme Court of the District of Columbia. 

I 

FRANK F. CUXXIXGHAM, 

I Clark. 


22 Ill the Supreme Court of the District of Columbia 


Xo. 70,953. 
Lee a. Payne 


vs. 

.McDonald a.nd Langstjioth Comcany, Inc. 

Bill of E.rc('/)lio)/s. 

l>e it rememl)ered tlmt this cause (‘ante on for trial on 
the 241 h dav of Januarv 11)27, and to maintaiin the issue 
nj)on its part joined, the })laintifr offered the following wit¬ 
nesses, who gave the following t(*stimoiiy. 

Lee R. Burch. 


The witness resides in tlK‘ city of ^\htshi^lgton, and in 
.May 1925, was engaged as an iron w(u-ker employed by the 
defendant, and the witness rememl){*rs the inciident of the 
])iainurf’s fall, while working as an iron worker upon the 
ilec'ht Building at 7th and F Streets, X. W. iVashington, 
D. (k ^ I 

On the day Payne fell, a smokestack was Iteiiig erected in 
the building; the witness was the forcunan on tjiat job, and 
the witness was asked to state his duties on thg job, at the 
Ilecht Building, on the day that Payne fell, and testified 


I 
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liiat his duties were to erect the sinokestack, to tell the men 
what to do, that he employed men and discharged them. 
Witness testified that the contractors gave witness orders: 
thev were McDonald and Downs; Downs was interested in 
the (’omj)any; outside* of McDonald or Langstroth or some- 
hody in the corporation there was nobody employed by 
them to give witness orders with res])ect to the work in 
hand. On the day the ])hiinlirf fell, the men were engaged 
in ei'(‘eting a smokestack, which came in oval shaped pieces, 
tift(‘(‘n or e‘ight(‘(‘n feet high : there was a flange on each end 
of each s<*etion, and the flange* was used foi* bolting the 
s(*etioiis together—bolts w(*re i)laced through the 
2.‘> holes in the flanges and then thev were riv(*ted later 
on. 'file witness testified that a kodak film, or spool 
gives a fair i(U*a of the appearance of a section of the 
smokt*s1ack, exce])t that the stack was oval shaped. Tin* 
day I^iyiu* fell, the stack had been erect(*d up to the main 
I'oof, the seventh floor of steel. It had been raining the 
morning of the <lay u])on which Dayiu* fell. All the men had 
knoek(*d off that day because of the rain. Witness is shown 
a ])hotogra])h (now marked H.xhibit .\ for ])urposes of 
id(*ntifieation, and attaeh(*d hereto) which he stated to be 
a corn*ct n*presentation of tin* building the day Payne 
fell: the smoke-stack in the corner of the picture is the one 
that was being i‘rect(*d, and that the s(*etion of the stack 
that was being lowei'ed when Payne f(‘ll was to be ])laced 
on top of the stack as it aj)])i*ars in the picture. (K. ]). 2').) 

PayiH* fell from the building about ]0:o() A. .M. Pre¬ 
viously that morning the men had sto])ped work on ac¬ 
count of tlu* rain, and shoi’tlv thereafter there arrived on 

• 

the job a s{*('tion of the smokestack on a truck. Asked to 
d(*scril)(* what was dom* from tin* time the section of 
tin* smok(‘stack annved on a truck at the job, the witness 
test! tied. 


“ Whv. wh(‘n it came that morning we were in the shantv, 
we had a little tool house thert* where we ke])t our tools, 
I'.nd clothes :nid things lik(* that: and tin* rest of the gang, 
that i'<. the m(*n-—” tin* r(*st of the gang employed on the 
building w(*re in the shantv, and I or(h*red them to go down 
a.nd hook on to this section of tlu* stack: asked them to go 
down so W(* could unload it off the truck, otherwise we 
would have to take it back to the yard. It was kind of 
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tlrizzliii^ rain, liaJn't st .;)potl raining* yet, that Is, not alto- 
getlier, a sliglit rain, like a mist; so they says,; all right, 
let's go," and ?^I]*. Ihiyne and Mr. Bnrke wont put to hook 
on—there is always two men to hook on, and the signal 
man and two men on the derrick floor, the full-deck 
floor. 

24 “The hookei*, who is the man on the derrick floor, 

who hooks the steel when we connect thp steel with 
the beams, and so forth; and the connector is the man on 
top that conn(‘cts the st(‘el when yon are hringiiig the steel 
from the street. i 

“When 1 ordei*ed them onl of the shanty tliiit morning, 
?\Ir. Pavne and .Mr. Burkes went down to connect the angles 
on, what W(‘ call angles: we holt the angles tb the sides 
to rais(‘ it ii]), stand it ii]) ])(‘r]n‘ndicnlarly sp it can he 
lioisted onto tlie deri'ick floor. Thev bolted tliese angles 
on, and I was with them, and T ord(‘red the isignal man 
to go ahead. We hoisted the stack ii]) on the derrick floor 
and after wc* got it to tin* deri’iek floor whv tl|i(‘ rain had 
sto])ped then, and I said ‘then* is no use of losing time, let’s 
go ahead and s(‘t it.' So I ordered them to put a choker 
around the stack thi*(*e ord'our feet from the to]), and we 
hooked onto it; I believe ^Ir. Payne and Mr. Burkes and 
?\Ir. Muriay and Mr. Slioemaki*!*, thi*e(‘ or four |of the men, 
outside of tin* signal man, to liook on, to ])ut dhis choker 
on—it was a ])r(*tty good siz(*d stack, and two of* three men 
stood a ladder ii]) against tin* side of the stack to hook this 
(hoker on and boomed it in position to set itJ .After we 
got it in position to let the slack out and let the Istack down, 
1 had Mr. Burkes and Air. Payne go up on toj) to connect 
the stack. AVe were down within three or foijr inches of 
landing the stack at the time Air. Burkes set hi^ wrench in 
a hole. 

“I saw All*. Burkes and halloed u]) and askedjMr. Burkes 
if he had the right hole and he said ‘ves'. A"ou see there 
are different hol(*s in there; you have got to catch the 
stack in different holes. AVe slacked dowji a couple of 
inches. Air. Payne had a wrench in a hole at that time, 
and it was laying over about, 1 would say, two or three feet 
out of line with the other stack, and it had to be!pulled over 
in order to get it in the right place; and I asked him if he 
I'.ad his wrench in the right hole. He was pulling on it. 


I 

I 


t 
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ijiid at tliat time lie eoukl nut pull it over very far, and 
}i(‘ eonld not make the rij^lit hole. 

2.”) “When h(‘ (Payne) ])nll(‘d it to get it over far 

enongli, I walked around to the side and ord(‘red 
another man oi* two to go u]) with him and get it in shape, 
oi- ovei' lo tin* I'ight ])Iac(‘. 1 saw he could not ])ull it ovei', 

and I walke<{ around towards the north side of the slack, 
and I had oi-dei-ed tin* man up there and in the meantinu* 
I was in a ])osltion then wh(*i‘e I could not see Mr. Payne or 
Mr. l>nrk(‘, eitln*!- oin*. 

“Q. Xow, .Mr. P>urch, win*!! the cahh*, or whatever it was, 
was i‘astein*d t(» the stack which was down on the truck, will 
you us(‘ this as a section ot' tin* stack and show the jury 
whei’e on that tin* cahU* was fastened, (handing witness 
kodak lilm I’oller). 


“A. Well, when tin* stack com(*s to the joh, it is laying 
on the truck likt* that, laying down tlat. W’e had two little 
angles, I guess about—well, 1 couldn't say, 12 or 18 inches 
long with holes to match tin* holes in the stack, and we boll 
those two angh‘s 1 1hrough this flange, and then we })ut a 


shackle hei'e and a pair of sti'etchers, which is a cable with 


hooks and hook it in the holes; we hook it on here, on the 


end, and take it right up to the lloor. 

“These slretcln*s, thc'y hook on the to]) here with—1 
couldn't say the exact t‘ei*t, but I would say fi*om the top 
of the stack it was ])i'obably eight or nine f(*et from the to}) 
of this stack up to that block; wt* unhooked from the angles 
and put this choke about that fai’ from the top, and hooked 
onto that." 


When the st*ction of stack was raised or hoisted, from 


the truck, on tin* building to the derrick door, its ])osition 
while being tak(*n thi-ough the air was vertic/c, straight 
up and down, d'lu* st*ction of the stack was taken to the 
derrick lloor when it was ])ut down, the derrick door being 
tin* door upon which the derrick was located, and 
2() being two doors b(‘low where the section of tlie stack 
was to be placed. After r(*aching the deiu’ick tloor, 
the section of the stack was unhooked, from the angles. A 
choker is a j)iece of st(*el cable with a hook or loo]) on each 
end of it, and a choker was ])ut around the section of the 
stack about four f(*(*t from the to]) and then ‘‘we hooked the 
l)lock in and called to go ahead to erect it in position.” 
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I 

When the section of the stack left the floor, it hooked on 
one side 
the air. 


one side slantin.«: at an angle as it was being: taken through 


(Tie a string around a lead pencil about two indies from 
the top, and holding the string would give a fair idea of 
the slant of the smokestack as illustrated bv the witness 
upon the witness stand.) I 

I 

The witness testified that the section of stack could not 
l)e plumb on account of being hooked on one sid0. No choker 
was used on the other sections of tlie stack whidi had been 
placed in place. ‘‘We had drift enough wlien Iwe brought 
those up from the street that we could set them with tlie 
spreaders". The witness testified that the seCjtions of the 
stack which had already been j)laced in position, when 
raised to the ])lace in position, hung straight up and down. 
The section of the stack being put in })lace was inot still, no 
iron is ever still when it is hooked on to a derrick, and was 
likened by the witness, to a “s])ool hanging oni a thread.” 
Witness testified tliat he himself directed the })|lace for the 
choke, or cable to be placed around the section bf the stack, 
the place being about four feet from the to]) end. 

The witness had been engaged in work as h structural 
iron worker between twentv and twentv two veiirs. 

Cross-examination: 

t 

“Witness directed the liooking up of this stack; Payne 
and Bui-ke hooked it up wlien they took it off the!truck down 
on the street; witness then directed stack to be hoisted to 
the derrick floor, and he went to the deri’ick floor, 
l!7 which is two floors below where the stack was to be 
put in position as shown on Photograph (Exhibit 
A) ; when ho went up to the derrick floor he stood all 
around, not in any one place; when he gave! the signal 
man orders to hoist stack fi’om derrick floor he was 
some place ai'ound the derrick; is shown Exhibit Cross 
Examination Burch No. 1, and is asked if that repre¬ 
sents the way the stack was hooked up to bring it up 
to the derrick floor, and says that ‘it looks very nearly the 
same way:’ identifies angles as shown on Exhibit; that they 
were fastened into two holes in the flange; aftet he got the 
section to the derrick floor, he directed a choker to be put 


I 


1 
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on; a ciiokor is a piocaof stcH'l caMe witli two eyes, one at 
oitiun* (*n<I. \Vitm‘ss is shown Hxhil)it Cross Kxamination 
Uiirvli Xo. 2 and says tliat it convclly ivpiH'scnits tlu‘ 
choker; tlnni tin* choki*r was fastened on the fall as shown 
on said Kxhil)it foi* tin* ])nrpose of lowering the stack into 
])osition; aft(M* wi‘ hookeil on to it, he ordered Payne and 
Burki‘ to go np to the tloor wh(*re this section was to be 
lowered." 

“]h-ivn(> was silting on tlu* beam running east and west 
iieai* the stark \vhi(*h had alr(‘ady been placed in ])ositioiL 
and Burke was on th(‘ same b(*am nearer the upright column, 
witness indicating tin* upright roluinn at the corner of the 
building iu*ar tlu* stack as shown in Photograph (Hxhibit 
A ). 'riu* h(*ani on which Payne was silting was outside the 
slack, and tlu* insidt* cornc*r of this beam and the U])right 
column abovi* i-(‘ft‘ria‘d to was about two feet, and the dis¬ 
tance of the beam from tlu* stack at the point where Ihiyne 
was sitting was about ten inches." “'rile section of the 
stack was lowi‘]-(‘d on top of the secti(»n alr(*ady in position 
so that it touched on tin* siile nearest the upright column, 
the side iu*arest when* I'urke was working." (K., p. 
;"){).) 

2S dust a minuti* bi‘fore the last time witness saw 

Payiu*, h(* was sitting on tlu* beam facing Burke, sit¬ 
ting stiaddh* tlu* bt*am, oiu* foot was on the inside* Hange 
of tlu* b(*am, r(*sting on tlu* inside*, it was an e*ight or ten 
inch be*am, tlu* width of the* llange* em the ten inch beam was 
about foiii- and a half inclu‘s. 'fhe witness onlv saw one 
foot and does not know wlu*i*e' Payne's other foot was, the 
foot the witness saw was his insiele foot. Witness is a 
journe*yman iron worker. 

'rile* wiliu*ss knows Mr. Bowns, one of the officers of the 
elefendant as W(*ll as Mr. McDonald, and he knows Mc- 
De>nald was a ])artiU‘i- of the* firm, they are both journeymen 
iron-woi*k(*rs and have b(*e*n for many years. With respect 
to .Mr. .McDonald, tlu* witness was asked; 


“(j). You know lu* was on that job most of the time, don’t 
you.' .V. W(*ll, 1 seen him then* (piite freM|uently, yes. sir. 

(^>. V(»u saw him tlu*re pi'actically e*very elay, elidirt you, 
that ve>u worked tlu*re.' .A. 1 wouleln't sav everv elav, no. 

(^). How often ditl you see Mr. Downs on that job? A. T 
seen him there (juite freiiuently too.” 


25 


LEE A. PAYNE VS. MC DONALD & LANGSTROTH CO. 


Payne commenced to work on the job abo^t when they 
were settine: tlie first tier of iron which means the first two 

I 

floors, and remained tliere on the jol) until he| was injured; 
worked on the jot) the whole time the smokestack was being 
erected. ; 

The derrick on the job was used in the elevation of all 
the steel work. I 

The witness testiiied that it was a wire catde, steel cable 
that was fastened to tin* angles, a steel cable. | 

“This s(‘ction of the stack {referring to K.^ihibit A) was 
in ])osition; it had been bolted on to the section below; they 
were tein])orary bolts to hold them together; 3urke was on 
the same beam with Payne, but Rurke was nearer the corner 
(indicating the corner of the beam on which the men 
29 were sitting as previously testiiied toi and the up¬ 
right as shown at the corner as shown oh Photograph 
(p]xhibit A): they were sitting there ready to connect it; 
B*urke liad gotten his wren(*h through the flange in the lower 
end of the section being lowered and the U])])er end of the 
section already in position, over on one sidei and the dis¬ 
tance between the other sides of the two sections was about 
twelve inches. ( K., pp. .)()-59). 

“Q. 1 understand that when a section like that is lowered 
if the one section is not e.xactly on fop of thie other these 
wrenches are used for the pur])ose/)f helping it over into 
position? A. That is what wrenches are made for; yes, 
sir. ! 

i 

“Q. That is what I thoimht, and von sav that vou saw 
Payne doing that ? A. He was in the a(‘t of trying to do it. 

“Q. This choker, that was fastened on to the falls, T want 
to be sure about that. As 1 understand it, that was for the 
purpose of lowering that section on toj) of the!one that was 
already in position. A. That is what we puti it on for. 

Q. Mr. Burch, I understood you to say that: you ordered 
some men up there to help bring that stack around to lower 
that end that was standing up above the top! of the stack 
that was in ])osition. A. I told a cou))le to g(i u}) and give 
them a hand; yes, sir.” j 
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Lee A. Payne, the plaintilT, in his own behalf, 

tostiticd as fellows: 

"riiat iK‘ is 24 years of a.ue, had been a structural iron 
worker for eiuht years and in .May l!>2r), was engaiced in 
woi-kinu* on th(‘ Il(‘cht Ibiildinii* i?i the I). (\ an<l was em- 
ploved bv tin* (h*fi‘n<Ianl, aiul at the time he was in- 
20 jnr(*d, had Ikmmi working- on the ])uildin.u’ about six 
weeks, that .Ml*. Ibil'ch who had t(*stili(‘d in the case, 
employed him. < )n liu‘ moiaiinii* of the day the witness fell, 
work ha<l iu*(‘n <lise()ntinu(‘d on account of rain, and the 
witm‘ss iiad nom^ down below, and about 11 o'clock work 
was resumed, ami the witiu'ss assist(*d in u(‘ttin,u' a s(‘ction 
of a smok(‘sta<‘k fi’om the stI'ei't u]> on the l)uildinu', a cable 
was uscil, tom‘th(*r with anul(‘s, which was fastened to the 
end of the section of the sTnok(*'><tack, and wlu*n it was raised 
by th(‘ d<‘i-rick, it hnn.e- in tin* air, straight up and (h)wn, and 
was cari-ied uj» in tin* bnildin.e- in that manner, and taken up 
to tin* door np<‘n which tin* derrick was located. After the 
se(*ti(»n oi’ the stack was placed on tin* door, tin* same door 
upon which tin* <leri‘ick was located, the cable was changed, 
by tin* witm*ss, Mr. Ibna-li and .Mr. Shoemaker; .Mr. Burch 
said “We will s«*i it u))*' that tln*y would s(*t tin* sectioii in 
plac(*, conn(*ct it, ami in* .ea\’e oi'd(*i*s to ,ii‘(*t a (‘hok(*r and 
ho()k it down b(*iow tln*r(*, .Mr. Bui'ch said “it has sto]i])ed 
raininu', we would t !■>' and net that in plac(* befoia* mxui;" 
.Ml*. Burch said “,ni*t tin* choke*]* ami take tin* hook and cai’ry 
it arouiiei to the stack." 'Tin* chokei* was irotten, and it 
was ])Ut ai'oiiml the slock by tin* witin.*ss, .Mr. Burch, Shoe- 
iFiake*]* an<l Kd. K’yan. .Mi*. Burch nave* ord(*i*s with resp(*(*t 
to whei'e on tin* s(*ction of tin* stae*k the choker should be 
put, showed us how fai* fi*om the top to j>Iace the choker 
around tin* st;n*k': we st(‘])]n*d it up and down to liet it in the 
riuht position as .Mr. Bui*ch wanted it, and the choker was 
])Ut around tin* stack at tin* ])lace* whei’e .Mr. Burch said to 
put it. .\ft«‘r th'<* choker was placed around the section of 
stack, it was ju.cked up by tin* d(*rrick until it ijcot off of the 
floor, tln*n it was boominn’ out to ,n‘o to its place conne(*ted 
to tin* otln*r s(*ction that was already standiniL** in place. 
While b(‘in:Li* carried from tin* lloor to the jiosition where* it 
was to be plac(*d, it was h*auiniL;- at an ani4-le, a slant, .\fter 
it h*ft tin* lloor, b(*iim' tak(*n o\'er by the de*rrick 
31 to put in position it was leanini;*; when it ^‘ot over 
to the stack, which had already been put in position, 


LEE A. PAYNE VS. MC DONALD & LANGSTROTH CO. 


27 


it touched on one side. I hen it came down so tllat it touched 
the stack in position-’ (R., p. 80). The witness was sitting 
on a beam right near tlie stack whicli had be(|?n connected 
into its position. The witness was not at the side of the 
stack in position where the section being lowered touched 
it, but was on the opposite side. ^Ir. Burke was on the side 
of tlie stack in ])osition when the section being lowered 
touched it on one side, and he stuck his wrencli thronu'h the 

7 

two holes, the hole in the tlange and the hole !in the flange 
of the section of tlie stack already ])laced an'd connected. 
The witness had his wrench in one of the 'holes in the 
flange, on the oj)posite side from Bnrke, and on the side 
where the section of the stack being lowered did not touch 
the section of the stack wliich had been placed in ]>osition, 
and the witness was trying to ])nll it over to its place, the 
section being lowered being after one side of it touched the 
stack in ])osition was not still, it was vibrating and was 
vibrating wliile the witness had his wrench in one of the 
holes on the flange, and while the witness was trying to 
pull it over, it vibrated in such a manner tliati it threw the 
witness olf his balance and he fell below. 

The witness has been a sti-nctnral ii‘on worker for seven 

1 

or eight vears. 

” ♦ I 

While the section of stack was on the floor where the der- 

i 

rick was located. Mi*. Bnrch told ns “to ancho|r the spread¬ 
ers and get the choker and ])nt it on there. Ileldid not think 
this boom would l)e long enough, would not have enough 
drift to get this other section in j)lace. Thereii])on the wit¬ 
ness was asked if the boom of the derrick waj^ long enough 
to allow snfhcienl drift to put that section of ^>tack into 
position so that it would come down snfficientlV as the other 
sections had l)een ])nt on into position,; to which the 
32 witness answered that it was not long elnongh.” (R. 

]). 84-85.) When the section of stack wias l)eing low¬ 
ered into ])osition, the plaintiff had a short wi*iench about 12 
or 13 inches long, he had procured the wrench on the job, 
it did not belong to the i)laintitf, it was furnished by the de¬ 
fendant, it was a three <inai'ters of an inch wi*Cnch about 12 
or 13 inches long. As tin* section of stack was being lowered 
into position, the plaintiff's duty was to eiul'eavor to con¬ 
nect it, to get it into place, to put a bolt through the bottom 
flange, of one section and the top flange of the section in 


! 
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])Iave. In niakini;' tin* poiiikh'I ions and connecting’ the sec- 
tioiis <d‘ the stack a spud wrench was used. 

“A spud wnnicii is generally ahont IS inches long. It is 
I'ound. It tapco’s off to a point at tin* i‘nd, and this one was 
kind of a dilToroiit variety. It was kind of Hat down certain 
ways: you could only put it in a hole a certain distance. 

“() Al'.out how far tliroimh tin* hole* of the holtoin tiange 
of the top section could you put tin* wr(‘nch which yon did 
use* through that hole.' .\. .\hout thi’(‘e iiicln's." 

'rin‘i'(* are* !onge*i* anel largei* w]'e*nche‘s than tin* eun* he 
use*el, that ai'e* about IS i!iche*s. 'File* s])ud wi*(‘ne*h has jaws 
on ojie* e*inl which go ai’eeuinl the* nut te> se-i'ew it up, anel the 
olln*r ('jnl <ef the wre*ne'h was like'in'el t<» a pe*n, it ta])eroeI 
e)lT te) a point as ehK*s the* pe‘nholde*r. 'Flic wi*ench tin* wit¬ 
ness used did not ta]>e*r in that fasliion, hut was Hat elown 
to ahout thrt‘e* and a half incln*s to the* ])e)int: the IS inch 
wre*ne*h tapei's off to a ])e)int like* a pe'iilnelele*!*, ta])e‘rs off all 
1 he* way from the jaws. 

'Fin* witn(*ss tlin*n gave* te*stinn>ny re*lating to the injuries 
re*e‘e*ive*d hy him. 

dd 'Fin* morning the* witne*ss f(*Il it lunl l)(‘e*n raining, 

woi’k hael lere'ii suspe*nele*e 1 l)e*fore the witness anel 
otln*rs unde*]’tooi: to ])Ut the* se*e'lion of the* stae'k in ])Ositie'>n, 
that the* Haiige eeii the see'tions of the* stack is :ihont a epiar- 
ter of an iin-li thie*k. 


( h'oss e*xamin;it ie>n : 

\\itne*ss was on tin* d<‘rrie'k Hooi- whe*n it e*omme‘ne*e*d 
I'aining, wa.s adl around on tin* d(*rrie'k Hoor: ( Kd ]). H7) was 
.Maiieliiig With .Mr. liiirke* and .Mr. Iture-h ne*ar the teeeel 
house*: was insieje the* tool liemsc*: witness and flurke went 
elown e»n the* si!’(*e*t te) he>ok Up tin.* ste‘e*l cahh* to the sec- 
tnen eef stae-k': anel the*!! the* se*ction was e*ai'rie*d u]') te) the 
de*]'I ie'k Hoeir. ainl the* (lel*!-i('k Hool’ was two Hooi’s l)e‘le)W the 
te){i of the 1:'"! s!i*<*lie)n that wa^ in oosilieen: whe*n the* stack 
w:is liite*d th’om the* ele*ri’ick Hoor it w;is le)W(*re*d eleewn on 
top of t lie* se*e't !e>*ii in ]>osit!e)n on one* e‘dge* (1'. p. HS) witne‘ss 
hv use* of pimiogi-aph Ivxhihit .\, iinlicate*s that he anel 
r>urk<* we*re* sitting eeii a he-am :nljae‘e*nt te) the stack: that 
tlie'v w<*]-e* ahout thre*e* fe*e*t ai):u1 : (r. p. that the dis- 
l:uice* i)e*twe*e*n tin* he*am on which witne*ss was sitting* and 
the* stack was ahout six inches, it mav or mav not have 
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j 

])eon a little more tlian that; (r. ]). 100) lie was working; 
to g'et the end of the stack nearest him in|o j>osition; 
it was vibrating: Murray came n]). (Ii. p. l()2.i) 

The witness had been woi'kini;* on this job while all the 
steel frame work was put into position, and dhe witness 
was working- on the job while the sections of the stack liad 
been installed. I 

The wrench which the witiiess n-e(l the nKohjinj^ he fell 
he had gotten “down on tin* floor wlao'e th(';she*d was”. 
It was the shanty of tin* rmtside structiii-e, thelwnnich was 
on the tiooi*, the second flooi-. It was layiiie: iiairht up on 
the door there. Mi*. Winston ])iek(‘d nj> tin* iwivnich and 
I'aiided it to na*. Mr. W’inst^m was a bo-s of on(' of tlie 
U'ane's thei’<\ h*^ was an iron woiTon*. d*he witness 

I 

VA took tile wrench with him wh'*n he wenj* ont on tlie 
stre<'t: I K. ]». loi!) he tli--' went downstajirs and took 
tile wrencli witli him; after he jjad hooked nb tlie section 


lie 

<'ok the 

w 

ivneii witli 

jiirn to 

‘io hi 


woi'k in 

eonnectinj' 

U]» 

the stae 

K : 

had n>»'«I 

a -iinila 

r W]-‘ 


•li: (\i\ 

;>• 

10b) Injt 

mn 

that <*n 

9* 1 

has !!>♦'< 1 

>oa<l wr 

i 

ej;eh' 


ft}]' .-'^V 

ejj 

or ei<^ht 

vrars: tliat 

1 

•' h'*<tked 

p.]' till' 

><'el ]i 

• jj 

b''* me 

an 

,•* of tW(> 

alii: 

;e> aiai 

a 

• 1 .ill 

riiO e 

li- '■how 

n ojj 


xiiiidi i 

U’» 

> 1/ i. 

ke (h'oss 

Kx; 

iminatie 

1 . 

X''. 3. 

e-ij*'d 

r-'to: 

4 

L 

f J < 11 i Ji^ 


it irot to 

the 

dierriek 

Leor it v>‘a> 1 

Ip 

* wjti 

1 t 

jj*' <']joK 

;>r 

and fails 

(r. 

p. 1'‘4) 

a s 

>n'OV]i I m 

hxjjjint 

I o,,.a 

. > • 1 i 

4** 

('r<. —i- 

!.\'a 

ml nation 


2. att;:’" 

he 

d ij*'r"t‘ >: 

hat t]>> 

nird'' 

j 

aj'onjjd 

•]- 

e -moke- 

."ta^. 

-.•t .nad ! 


’L >-'t a 

ap*]- of 

da}"' 

]-• 

efoj-e : It 

1 

1 1 y> 

^ ^ f A 

t jje jjad 

1 

‘jell 

•ed 


t th-rn up 

1^1 . M 

<u ^ X i 1 i J a. a ' i 

1 

^ I 

J 

je joevj-oj-]. 

of .^teej 

was 

erect e< 


l.iJ tJJJ' o* 

i v;-j 1 - ;• * 

j-at Vi- 

Ia ^ 

o.'Oje: 

1 

Ij'< 

'd at tjje- 

T i fft 

e he feb. 


(r. t>. ]<*h. 1 




! 

i 








Tije t e > t J ji'•*di tJjat ('Jj0.jr>-*j V. j;; ^ j Ty '••'''j l.i.iT’eif or 

lonr feet from tjj,-- t,.]i I.f iJn- -tae]: Jjjto po-J- 

lio]- a.- sljowjj (;,]j Kxljjlut J-iiM]:•;•■> K\ajjj.i.i.!aijojj So. 2. 

I 

WT.e}- Mm'toij Laneb.-d ]jim tJj*.-' Vvr...jjcl:. jj,.. ij;ij;rjed.i.ytejy 

jo<:.]:ed arotmd wLer.;- the Trrencj.!e- wej-e jyjj.ii*|to see if he 
conJd hijd a better c.ue. hnt c.oidfj j-et fjjjd ojje. I 


Dr. Harry S. Lr'^rt.s, tja-it ].ie ]ja. b.'-.-jj o.raehmhi:' phy.-jciajj 
j<'r li year'- (•(*ijijvs;ted wjtJj f.Teovee as|jj.nDton and 
Emere-eLOT Hosydia] and had Pavne under his;profession.aJ 


o 

o 


0 


LKK A. Payne vs. :.rc donald & LANGSTnorn co. 


can*, and the witness ^ave testimony descrihing* tlie bones 
in liis leg and foot wliicli were fractured, describing the 
treatment a<lministered, and testilied tliat his injuries were 
of a: permanent character and that he would always be 
crippled. 

And thereu])on tin* defendant moved the court to direct 
the jury to I'eturn a vercict in its favor on the second and 
fourth counts of tin* declaration, the ])laintin‘ having sub¬ 
mitted to a voluntary non suit on the tirst, third and tifth 
counts of tin* declaration, which motion the court 
35 sustained, and directed the jury to return a verdict 
for the defendant to which the plaintiff excepted. 
The Court certifies that tlu* fo]*t‘going contains a substance 
of all of the evi<Ience introduced upon the trial of this case. 

3'he ])IaintilT now t(‘ndei‘s this his bill of exce])tions 
herein, which lu* ])i’ays may Ik* signed, sealed, enrolled and 
made a ]):irt of tin* record in this case nunc ])ro tunc, this 
24th day ol‘ .Marcli, lb27, which is accoi’dingly done. 

(liven under mv hand and seal the dav and vear aforesaid. 

• • • 

WALTHK 1. .Mc(X)V, 

Chirf Justice. 

Satisfa(*to]-v. 

M. y\. Mrb'PHV. 

J////. f(H- PluiufifI'. 

.MIXOR, CATLKV cV: ROWLAND, 

ny nr(;H b. Rowland, 

Attorucus foi' T)i't. 
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STATEMENT OF CASE 

This is a suit for the recovery of damages: for per¬ 
sonal injuries sustained by the plaintiff, in a fall from 
the top of the new Hecht Company building. The 
declaration is in five counts. The plaintiff submitted 
to a voluntary non-suit as to counts one, three and 
five so that this appeal is only concerned with counts 
two and four. I 

At the close of the plaintiff^s case the court granted 
the defendant's motion for a directed verdict. 
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Counts two and four, and the evidence applicable 
thereto, will be separately considered. 

ASSIGNMENT OF ERRORS 
The error complained of on this appeal is the ruling 
of the court in directing the jury to return a verdict 
for the defendant on the second and fourth counts of 
the declaration, at the close of the plaintiff^s case. 

ARGUMENT 
SECOND COUNT 

Count two is pounded upon the negligence of the 
defendant in failing to furnish the plaintiff with safe 
and proper tools for handling the structural iron with 
which, and about w’hich, he was working for the de¬ 
fendant. To support the allegations of this count of 
the declaration the evidence show’ed that the plain¬ 
tiff w’as directed to assist in placing in position, and 
connecting or fastening, a section of a smoke-stack 
being erected in the building. The smoke-stack was 
erected in sections and each section upon either end 
thereof had a flange, with holes in the flange. (A good 
idea of the section is illustrated by a Kodak film 
spool.) When the plaintiff started to enter upon the 
work of assisting in placing in position and connect¬ 
ing the said section of smoke-stack he looked around 
for a wrench, was handed a 12-inch wrench, he looked 
around where the wrenches were lying to see if he 
could find a better one, but could not find one. 
(R. p. 29). ,The wrenches for use on the job were 
furnished by the defendant. (R. p. 27). The wrench 
the witness had, and which was the only one he could 
find, was about 12 or 13 inches long, it did not taper 
as a spud wTench does, but was flat ^‘down to about 
inches to the point." (R. p. 28.) 
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The wilness was able lo place the end oflJie wrendh which 
he used, about 3 inches through the hole in the fiange of 
the stack, in endeavoring to pull and place it in position, 
A spud wrench is used in connecting the sections of 
a stack; it is generally about 18 inches long; it is 
round, it tapers off to a point at the end; it has jaws 
on one end which go around the nut to screw it up, 
and the other end of it is like a pen, it taperspff to a 
point as does the pen holder. (R. p. 28). The wrench 
the plaintiff used did not taper in that fashion but 
was flat down to about inches to the point; the 
18-inch spud wrench tapers off all the way fi|Om the 
jaws. (R. p. 28). The wrench which the plaintiff 
used the morning he fell he had gotten ^^dbwn on 
the floor where the shed was.'' It was the: shanty 
of the outside structure, the wrench was on the floor, 
the second floor. It was lying right up on the floor 
there. ^^Mr. Winston picked up the wrefich and 
handed it to me"; the plaintiff had never before used 
the wrench which he used that morning. (Ri p. 29.) 

This is all of the evidence with respect i to the 
wrench furnished the plaintiff by the defendant. 

From the evidence it appeared that the section of 
the stack is lifted by means of a derrick overlthe end 
of the stack which is already in position and the 
plaintiff w^as required, by the use of the wrench, to 
place the sharp end of it through one of the holes in 
the flange on the lower end of the section being 
placed, and by this means to pull or swing Ithe sec¬ 
tion into position. That he was sitting, and it was 
necessary for him to sit, on an iron girder on the 
seventh story of the building to do the work required 
of him. It is thus manifest that in his hazardous 
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position, his hold would be much more secure and 
safe, if able to place the sharp end of a wrench, 
through the hole in the flange sLx or seven inches as 
he could do with a spud wrench rather than such 
hold as he was able to get with the wrench supplied 
him which was flat down to near its point, and 
which he was able to place through the hole in the 
flange about 3 inches. (R. p. 28.) 

The 18-inch spud wrench referred to in the testi¬ 
mony and which was the kind and character of 
wrench which should have been supplied the plain¬ 
tiff, may very well be likened to a pen holder, with 
jaw’s on the end w’here the pen point is inserted, the 
pointed end of the wrench being for the very pur¬ 
pose of doing the identical w^ork w’hich the plaintiff, 
upon this occasion, was required to do. 

Under this count of the declaration the negligence 
of the master is founded upon his failure to furnish 

his servant with safe and proper tools with wiiich to 
do and perform the w’ork in hand. 

“A master assumes a dutv tow’ard his ser- 
vant of exercising reasonable care and diligence 
to provide the servant with a reasonably safe 
place at which to work, with reasonably safe 
machinery, tools and implements to w’ork with.'^ 
(Collins vs. Danforth Co. 36 Ap. 600.) 

The evidence is undisputed that no wrench, other 
than the one used by the plaintiff, w’as furnished by 
the master, and likewise it is undisputed that it w'as 
not a safe and proper tool with wiiich to w’ork, and to 
perform the wwk required of the servant. Under 
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this condition of the evidence this count of the dec- 

I 

laration should have been submitted to the ijury. 

FOURTH COUNT 

The fourth count of the declaration is I founded 
upon the negligence of the master in failing' to fur¬ 
nish proper implements and machinery for handling 
the iron work, failure to furnish a proper derrick for 
hoisting the iron and smoke-stack, and thati the de¬ 
fendant furnished and used a derrick for the purpose 
of placing the smoke-stack in place when the boom 
on the said derrick was not of sufficient length to 
reach the point where the section of stack could be 
properly placed and the section of the smoke-stack 
could not be lowered in a proper manner. | 

The evidence to support this count of this decla¬ 
ration shows that the section of the stack being 
placed, when the injury occurred, could not be placed, 
as had the other sections, by fastening a line to the 
top of the section so that it would be hoisted and 
low’ered, hanging ^^straight up and down,'’ upon the 
top of the section already in place, (R. p. 23) because 
the boom of the derrick being too short, there was 
not sufficient drift to get the section of the ^tack in 
position hanging straight up and down as the other 
sections had been put into position. (R. p. 27). 

Because of the insufficient length of the jboom a 
choker was resorted to. A choker is a piece I of steel 
cable with a loop at each end, and this was placed 
around the section of the stack about 4 feet from 
the top (R. p. 22) and when lifted from the floor, as¬ 
sumed a slanting position. (Well illustrated^ by ty¬ 
ing a string around a lead pencil about 2 inches from 
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the end and holding the string. (R. p. 23.) The use 
of the choker was made necessary by reason of the 
insufficient length of the boom upon the derrick fur¬ 
nished by the master, (R. pp. 23, 27) so that when 
the section of stack was Imisted and carried to, and 
over, the section of the stack already in position, and 
when lowered, because of the slanting position of the 
stack, one end (the stack was of oval shape) of the 
stack rested upon the section of the stack already in 
position, and the other end of the oval shaped section 
was 12 inches from the top of the stack in position, 
(R. p. 25) at which point Payne was sitting upon 
an iron girder with wrench through a hole in the 
flange of the section being placed in position; the 
section in this position was vibrating, while the wit¬ 
ness had his wrench in one of the holes on the flange, 
(R. p. 27) and while the plaintiff w’as trying to pull 
it over, it vibrated in such a manner that it threw the 
witness oif his balance and he fell below. (R. p. 27.) 

It thus becomes plain that if the section of the 
stack had been lowered, hanging straight up and 
down, it would have rested flush upon the section in 
position, but because of the use of the choker, neces¬ 
sitated by the insufficient length of the boom on the 
derrick, the stack did not rest flush upon the section 
in place, but rested upon a slant, requiring the plain¬ 
tiff to use extraordinary effort to pull it in place; the 
slanting position caused the section to vibrate, all of 
which would have been obviated by the use of a der¬ 
rick with a boom of sufficient length to have per¬ 
mitted the section to be lowered in a position 
^‘straight up and down.’' 
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The section being lowered could not be plum on 
account of being hooked on one side with a choker. 
(R. p. 23.) There was drift enough when other sec¬ 
tions of the stack were placed into position! so that 
they could be set with spreaders and no choker used. 
(R. p. 23.) That the other sections of the stack when 
placed in position hung straight up and down. (R. p. 23.) 

It is therefore manifest that safe and pro^r ma¬ 
chinery was not furnished by the master for the per¬ 
formance of the work in hand. There is positive 
and uncontradicted testimony that the boomi of the 
derrick was not of sufficient length. 

In view of the allegations of the fourth count, and 
in view of the testimony submitted in support jbhereof, 
this count should have been submitted to the jury. 


In Chr. Heurich Brewing Co., v. Arina M. 
McGavin, W. L. R., Vol. LV, page 34, it is said: 

^^The fact of negligence is very seldom estab¬ 
lished by such direct and positive evidence that 
it can be taken from consideration of the jury 
and pronounced upon as a matter of law. On 
the contrary, it is almost always to be deduced 
as an inference of fact from several faicts and 
circumstances disclosed by the testimony, after 
their connection and relation to the matter in 
issue have been traced, and their weight and 
force considered.'^ 

I 

CONCLUSION 

j 

There being undisputed testimony that a suitable 
and proper wrench was not furnished by the | master 
for use by the plaintiff: and undisputed testimony 


8 


that the boom of the derrick furnished by the master, 
was not of sufficient length to permit the lowering of 
the section of the smoke-stack into position in the 
usual proper and safe manner, it is difficult to con¬ 
ceive the theory upon w’hich a verdict for the de¬ 
fendant was directed. 

Citation of authority is not indulged in because the 
principles of law are so well settled. 

Keeping in mind the often repeated utterances of 
this Court, with reference to withdrawing a case from 
the jury, it is earnestly urged that the lower Court 
erred in directing a verdict for the defendant. 

Respectfully submitted, 

Martin J. McNamara, 

T. M. Wampler, 

Counsel for ^Ippellant. 


September, 1927. 
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McDonald & langstroth company, inc., 

A COKPOPATION. ! 


BRIEF ON BEHALF OF APPELLEE. 


This case is before this Court upon an appeal,;from 
the Supreme Court of the District of Columbia to re¬ 
view tlie judgment of that court l)ased upon a verdict 
directed in favor of the defendant in an action for 
damages for personal injuries. ; 
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Statement of Case. 


In ^lay, 1925, the plaintiff, who had been a struc¬ 
tural iron worker for the previous eight years, was 
em{)loyed by the defendant as an iron worker on the 
Heeht Building in the course of construction in the 
District of Columbia (R., p. 26). The defendant com¬ 
pany was not a general contractor for the construc¬ 
tion of the entire building, but, as averred in the decla¬ 
ration (K., ])]). 4, 8), had the contract for placing cer¬ 
tain structural iron and a certain iron smoke stack 
in ])lace in the building. The plaintiff had been work¬ 
ing on the building about six weeks when he fell and 
was injured (K., p. 26). On the day the plaintiff fell 
a smoke stack was being erected in the building (R., 
p. 19). Lee R. Burch was the foreman on the job 
under direction of Mr. McDonald and Mr. Downs, offi¬ 
cers of the defendant com})any, which had the contract 
for the erection of the steel work in said building (R., 
{). 20), and who were continually on the job (R., p. 19). 
Burch had been engaged in work as a structural iron 
worker between 20 and 22 years (R., p. 23). The 
smoke stack they were erecting came in oval-shaped 
sections, 15 or 18 feet high, with a flange on the ends 
of each section. These flanges had holes in them 
through wliich bolts were placed and later riveted 
(R., p. 20); a kodak filin^ spool will give a fair idea 
of the appearance of the sections of stack, except that 
the stack was oval (R., p. 20). The stack had already 
been erected up to the seventh floor of steel. On this 
morning the men had stopped work on account of a 
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rain and were in a little tool house where the Itools, 
clothes and things like that were kept, when a section 
of stack arrived on a truck (R., p. 20). The tool house 
and a derrick used to erect the iron work were! on a 

I 

floor two floors below the top of the last section of 
stack in position (R., p. 28). Burch ordered theigang 

I 

to go down to the street and hook on to the section 
of stack so it could be taken off the truck, and plain¬ 
tiff and a man by the name of Burke went down to 
the street (R., pp. 20-21). Plaintiff took to the ground 
with him a wrench which was picked up on the second 
floor and handed to him by one Winston (R., p. 29). 
On the ground plaintiff and Burke bolted angle l irons 
to the sides of the stack (R., p. 21) in the m^inner 
shown on Exhibit Cross-examination Burch No. 1 (R., 
p. 37) and the section was hoisted by means of the der¬ 
rick to the derrick floor (R., p. 21). By the tinje the 
section was placed on the derrick floor it had stepped 

I 

raining, and Burch ordered the men to put a c|hoker 
around the section three or four feet from the top 
(R., p. 21). A choker is a steel cable with a hook or 

j 

loop at each end (R., p. 22). The Exhibit Cross-exami¬ 
nation Burch No. 2 (R., p. 38) correctly represents 
the way the choker was placed on the stack and the 
falls attached to it (R., p. 24). The plaintiff, and^ three 
other men, put on the choker (R., p. 21) and the der¬ 
rick picked the stack up off the floor and it was 
boomed out to go to its place to be connected with 
the other sections' already in place (R., p. 26). Burch 
then had the plaintiff and Burke go up on top to con¬ 
nect the stack (R., p. 21). The different holes in the 
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flange of tlie stack being placed have to match the 
holes ill the flange of the section already placed, and 
it was the plaintiff's duty to do this (R., p. 21). The 
photograph marked Exliilit A (R., p. 36) is a correct 
representation of tlie building at that time; the smoke 
stack in the corner is the one that was being erected 
and the section of stack that was being lowered when 
plaintiff fell was to l)e placed on top of the stack as 
it appears in the picture (R., p. 20). 

The ])laintiff was sitting on the beam running east 
and west near the stack which had already been placed 
in ])()siti()n and Burke was on the same beam nearer 
the upright column at the corner (R., p. 24). This 
lH‘am was about ten inches from the stack at the point 
where ])laintiff was sitting (R., p. 24). Plaintiff was 
sitting straddle the beam, facing Burke, and with one 
foot resting on the inside flange* of the beam, which 
llange was about four and one-lialf inches wide (R., 
]). 24). 'flu* witness Bureli only saw one foot of jilain- 
tiff, the inside foot, and did not know where plaintiff’s 
other loot was (R., j). 24). While ])laintiff and Burke 
were in these positions they were within three or four 
inches of landing the stack and Burke set his wrench 
in one of the holes in the flanges (R., p. 21). The sec¬ 
tion was slacked down a couple of inches and plaintiff 
had a wrench in a hole in the flange at that time (R., 
p. 21). One: edge of the section touched the portion of 
the stack already in ])lace and Burke had his wrench 
through the holes in the flanges at that point (R., p. 
27). Plaintiff had his wrench in a hole in the opposite 
side, where the sections did not touch, and where there 
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was a space of about twelve inches between them' (R., 
p. 27). Wrenches are made for the very purpose of 
placing sections of iron into position as they were do¬ 
ing here (R., p. 25). These wrenches are knoyui as 
spud wrenches, generally about eighteen inches ilong, 
round, and taper off to a point at one end. The other 

I 

end has jaws which go around the nut to screw it up 
(R., p. 28). Plaintiff was using for tliis purpose the 
wrench lie took with him to the street; after lie helped 
hook up the section on the street he took the wrench 
with him to do his work in connecting up the |stack 
(R., p. 29). Plaintiff had used spud wrenches seven 
or eight years; he had never used this particular 
wrench before but had used a similar wrench (R., p. 
29). The spud wrench tapers off* like a penholder, but 
plaintiff was using a wrench that was flat down to 
about three and one-half inches of the jioint (R., p. 28). 

While plaintiff had his wrench in the hole in the 
flange the section of stack her g lowered was not still, 
it was vibrating (R., p. 27); no steel is ever still! when 
hooked onto a derrick (R., p. 23); and while ])laintiff 
was trying to pull the section of stack over it vibrated 
in such a manner that it threw him off his balance and 
he fell below (R., p. 27). ; 

At the conclusion of the plaintiff’s case, the plaintiff 
having submitted to a voluntary non-suit on thb first, 
third and fifth counts of the declaration, the defondant 
moved the court to direct the jury to return a \terdict 
in its favor on the second and fourth counts of the 
declaration (R., p. 30). 
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The allegation of negligence with which the defend¬ 
ant was charged in the second count of the declaration 
was that it 

“negligently and carelessly neglected to furnish 
said plaintiff with proper means of handling 
the said iron and the proper tools and instru¬ 
ments for handling the said iron, and in handling 
tlie iron with the instruments and tools fur¬ 
nished the plaintiff, because of the negligence 
and carelessness of the defendant, was com¬ 
pelled to use extraordinary effort to move the 
said section of stack into position, and that his 
liold on the said section aforesaid became loose 
and he, becoming overbalanced, fell * * 

(R., p. 5.) 

And the negligence alleged in the fourth count of the 
declaration was that 

“the defendant negligentlv and carelesslv neg- 
lected to furnish the said plaintiff with proper 
derrick for hoisting the said iron and smoke 
stack; that the said defendant used a derrick for 
the i)urpose of placing the section of stack 
aforesaid in place when the boom on the said 
derrick was not of sufficient length fo reach 
where the section of stack aforesaid was to be 
put in ])lace in a proper manner and so that the 
section of stack aforesaid could have been 
lowered with the fall lines on said derrick 
* ^ (R.,p.9.) 

The court sustained the motion to direct the verdict 
upon these counts (R., p. 30). 
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We submit that the action of the trial court in so 
directing a verdict was proper for the following! rea¬ 
sons : 

I 

I 

1. There was no proof of any negligence on the! part 
of the defendant as charged in the second and fourth 
counts of the declaration. 

2. Assuming that negligence was shown as charged 

in the second and fourth counts of the declaration, 
then— I 

{a) The plaintiff’s own testimony shows that I such 
negligence was not the proximate cause of the injury. 

{h) The testimony shows tliat the injury resulted 
from risks ordinarily incident to plaintitf’s eniploy- 
ment and assumed by him. i 

(c) The negligence was the negligence of a fellow 
servant for which the defendant is not liable. 

! 

ARGUMENT. 

i 

I. 

There was No Proof of Negligence as Charged ib the 

Declaration. 

As charged in the second count, the negligence, com¬ 
plained of is a neglect to furnish plaintiff with piroper 
tools and instruments for handling the section of stack, 
so that in using the tools he had plaintiff was required 
to use extraordinary efforts to move the section of 

j 

stack (R., p. 5). I 
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At the time he fell plaintiff was engaged in trying 
to get the holes in the flange of the section of stack 
attached to the derrick to match with the holes in the 


flange of the stack already set in place (R., p. 27). 
According to the testimony of plaintiff (R., p. 28) and 
of the witness Burch (R., p. 25), the proper tool for 
such work is a spud wrench. Plaintiff had used spud 
wrenches for seven or eight years (R., p. 29) and, al¬ 
though he had never used this particular wrench be¬ 
fore, he had used a similar wrench (R., p. 29). The 
])laintiff obtained his wrench on the second floor, where 
it had been lying on the floor (R., j). 29), and took it 
with him when he hooked up the section of stack in 
the street, and then carried it aloft to connect up the 
section (R., p. 29). According to plaintiff’s testimony 
a spud wrench is generally about eighteen inches long; 
it is round and tapers off to a point at the end (R., p. 
2S). The ])articular wrench he was using was “kind 
of a different varielv. It was kind of flat down certain 
ways" (R., p. 28). There are longer and larger 
wi-eiiclies than the one plaintiff used. The spud wrench 
has jaws at one end and the other end tapers like a 
])enho}der; plaintiff's wrench did not taper in that 
fashion, but was flat down to about three and one-half 


inches from the ])oint, but it would go through the 
holes in the flange of the stack about three inches 
(K., p. 28). 

So that we have an ironworker of seven or eight 
years' experience taking a wrench picked up from the 
floor, of a ty])e similar to that used by him before, and 
proceeding to do his work with that wrench, While 
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doing that work he falls and thereafter contends that 
the wrench was not a proper tool. While makipg that 
contention he does not show that there were not other 
wrenches available for his use if he wanted them, but 
contents himself with the statement that when the 
wrench was handed to him he looked around; where 
the wrenches were lying to see if he could find a better 
one, but could not find one (R., p. 29). Where;did he 
look? According to his own statement he ;looked 

around on the second floor where the wrench was 

1 

handed to him (R., p. 29); but there is no evidence that 
he objected to using that particular wrench, or that 
he looked in the tool house for another wrench or 
that there were no other longer wrenclies for him to 
use if he so desired. 

Plaintiff testified the wrench he was using went 
through the holes in the flange about three inches (R., 
p. 28); and there is no testimony whatever showing 
that any other wrench would go through the lioljes any 
farther, or even as far. Plaintiff himself further testi¬ 
fied that he had used a similar wrench before |(R., p. 
29). i 

So that under the testimony offered by the plaintiff 
not only was there' no evidence that the wrench he 
was using was not a proper and safe tool, but the evi¬ 
dence was to the contrary; that it was a tool made for 

I 

the purpose for which it was used (R., p. 25). | 
Under the fourth count the plaintiff alleged as 
ground of negligence that the defendant failed to fur- 

i 

nish him with a proper derrick, and further nlleged 
that defendant used a derrick with a boom that w:as too 


2c 





10 


short for use in setting the section of stack (R., p. 11). 

At the outset, the repugnance of these statements 
is apparent; the defendant in its plea specifically de¬ 
nied it was under a duty to furnish plaintiff a derrick 
(K., p. 15) and there was no proof of such a duty on 
the part of the defendant. 

But, was the boom of the derrick too short? The 
photograph offered by plaintiff, marked Exhibit “A” 
(K., p. 36), clearly shows the boom of the derrick, the 
stack upon which the section was to be placed, and 
the iron upright in the corner of the building. Ac¬ 
cording to the witness Burch, the same derrick was 
used in tlie elevation of all the steelwork shown in 
the picture (K., p. 25), and the upright column at the 
corner of tlie building near the stack was about two 
feet fartiier out than the stack (R., p. 24). The plain¬ 
tiff had })een working on the job while all the steel 
framework was put into position; the girders around 
the smokestack liad been set a couple of days before 
and plaintiff had helped connect them up, and all of the 
network of steel was erected with the same derrick be¬ 
ing used at the time plaintiff fell (R., p. 24). 

If the boom of the derrick was long enough to place 
the steel u])right which was two feet beyond the stack, 
why was it not long eiiougli to place the section of 
stack? It cannot be because the steel upright was 
shorter than the section of stack, because a glance 
at the ])hotograph. Exhibit ‘"A’’ (R., p. 36), bearing 
in mind that the section of stack was about fifteen feet 
high, demonstrates the falsity of that. There is no 
evidence that the boom was not long enough, outside of 
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the statement of the plaintiff (R., p. 27), which]would 
appear to be a mere conclusion without foundation in 
fact. Where in the record is a statement of plaintiff’s 
witness, Burch, that the derrick boom was not long 
enough to set the section of stack? Where in t}ie rec¬ 
ord is the statement by anyone, including the;plain¬ 
tiff, that the use of the choker was an improper way to 
set the section of stack? j 

The testimony discloses that the boom of tlie der- 
rick was long enough to set steel of at least equal height 
at a distance from the derrick greater than that at 
which this section of stack was to be placed; |and it 
does not show that the method used in setting the sec¬ 
tion of stack was improper. | 

But, we submit, the crux of this case is contained in 
plaintiff’s statement that— | 

* * the section being lowered, I being- 

after one side of it touched the stack in position, 
was not still, it was vibrating and was vibt*ating 
while the witness had his wrench in one of the 
holes on the flange, and while the witness was 
trying to pull it over it vibrated in such a man¬ 
ner that it threw the witness off his balance and 
he fell below.” (R., p. 27.) | 

j 

Is it contended that the section vibrated because of 
the improper method used to set it, or that it vibrated 
because the derrick boom was too short? If that be 
so then plaintiff fails to show that the vibration was 
caused by any negligent act of the defendant, because 

I 

his own witness Burch testified: I 


I 
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^‘The section of stack being put in place was 
not still, no iron is ever still when it is hooked 
on to a derrick, and was likened by the witness 
to a ^spool hanging on a thread!’ ” (R., p. 23.) 

If plaintitT fell because the section of stack “vi¬ 
brated in such a manner tliat it threw him off his bal¬ 
ance” and “no iron is ever still when hooked on to a 
derrick,” but is “like a sj)ool hanging on a thread,” 
then it cannot be argued that the plaintiff’s fall was 
caused by any act of negligence on the part of the 
defendant, for it is not shown that the vibration of the 
section of stack was caused by any negligent act of the 
defendant. 

The testimony shows that the conditions prev’ailing 
at the time the section was being lowered into position 
were the usual conditions ])revailing when such work 
is being done and there was no proof whatever to show 
that the plaintiff was com])elled to use extraordinary 
(‘ff'orts in order to move the section of stack into posi¬ 
tion, as allegetl in his declaration. 

Further than that, we submit the testimony shows 
that plaintiff's fall was made x^ossible by his own dis¬ 
regard for his own safety. The witness Burch testified 
that just a minute before the last time he saw the plain¬ 
tiff he was sitting on the beam (seven stories above 
ground): he was facing Burke, sitting straddle the 
beam with one foot resting on the flange, which was 
about four and one-half inches wide; Burch could not 
see his other foot (R., ]). 24). The beam was not over 
an eight or ten inch beam (R., p. 24), and if plaintiff 
had taken pro[jer ])recautions for his own safety, not 
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i 

I 


only straddling the beam but locking his feet under it, 
instead of resting them on the flange, then no vibi^ation 
of the steel could have thrown him off his balance. 

It was incumbent upon plaintiff to prove specifically 
the act alleged as the basis for his suit against the de¬ 
fendant; the mere showing of an accident and injury 
does not suffice. 


‘‘The fact of accident carries with it no pre¬ 
sumption of negligence on the part of the em¬ 
ployer, and it is an affirmative fact for the in¬ 
jured employe to establish that the employer 
has been guilty of negligence. Texas & jaciflc 
Ry. V. Barrett, 166 U. S. 617. Second. That in 
the latter case it is not sufficient for the employe 
to show that the employer may have been ^ilty 
of negligence—the evidence must point to the 
fact that he was. And where the testimonv 
leaves the matter uncertain and shows that any 
one of half a dozen things may have brought 
about the injury, for some of which the employer 
is responsible and for some of which he is not, 
it is not for the jury to guess between these half 
a dozen causes and find that the negligence of 
the employer was the real cause, when there is 
no satisfactorv foundation in the testimonv for 
that conclusion. If the employe is unable to 
adduce sufficient evidence to show negligence on 
the part of the employer, it is only one pf the 
many cases in which the ifiaintiff fails in his 
testimony, and no mere sympathy for the tinfor- 
tunate victim of an accident justifies afiy de¬ 
parture from settled rules of proof resting: upon 
all plaintiffs.’’ 


Patton r. Texas & Pacific Rv. Co., 179 


U. S. 658-663. 
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“Negligence is a matter of proof to be estab¬ 
lished by competent evidence. The burden of 
establishing negligence is upon the complaining 
party. The mere fact that an accident occurred 
creates no presumption of negligence on the part 
of the defendant company. It is an affirmative 
fact, incumbent upon the plaintiff to prove and 
establish by such direct and positive evidence 
that the jury may reasonably infer the facts 
upon which negligence may be i)redicated. 
Washington Terminal Co. r. Callahan, 51 App. 
I). C., 85; 276 Fed., 334.’’ 

Bennett r. Washington Terminal Co., 55 
App. D. C., 111-113. 

We submit, therefore, that not only was there a 
failure of proof of the negligence as charged in the 
second and fourth counts, but there was direct testi¬ 
mony that plaintiff fell from a cause for which the 
defendant was not responsible, and therefore the trial 
court was correct in directing a verdict for the de¬ 
fendant on such counts. 


II. 

We submit that plaintiff's own testimony shows that 
the negligence charged (but not proven) was not the 
proximate cause of his injury, and that his injury re¬ 
sulted from risks ordinarily incident to his employ¬ 
ment and assumed by him; and such negligence was 
the negligence of a fellow servant for which defendant 
is not liable. 



15 


{ 

j 


A. 

j 

The Negligence Alleged was Not the Proximate' Cause 

of the Injury. | 

According to plaintiff’s statement, he fell because 
the section of stack vibrated in such a manner that it 
threw him off his balance (R., p. 27). The vilpration 
of the stack then must be the proximate cause of plain¬ 
tiff’s injury, and, that not being the negligence charged 
in either the second or fourth count of the declaration, 
the court properly directed a verdict for the defendant. 

But even if it could be assumed the vibration was 
properly connected with the claim of negligence laid 
in the declaration, there is no evidence that the vibra¬ 
tion was due to any negligence of the defendant or 
for which the defendant was responsible. The testi- 

^ i 

mony on that point is to the direct opposite, fof plain¬ 
tiff’s witness Burch testified that iron was ialways 
vibrating; ‘‘no iron is ever still when it is hooked on 
to a derrick;” it is like “a spool hanging on a thread” 
(R., p. 23), and if no iron is ever still the vibration of 
this piece cannot be laid to the defendant. | 

B. I 

i 

Plaintiff’s Injury Resulted from Risks Ordinarily Inci¬ 
dent to His Employment and Assumed by Him. 

If the wrench used by plaintiff was too short, was 
not the risk of using it apparent to him and assumed? 
If the boom of the derrick was too short, was riot that 
apparent to him and the risk of setting iron iwith it 
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assumed ? If plaintiff fell because of a vibrating piece 
of iron, was not the vibration of the iron a risk as¬ 
sumed by liim? We submit that if the accident hap¬ 
pened l)ecause of any or all of these causes then plain¬ 
tiff's injury resulted from risks incident to his employ¬ 
ment and api)arent to, and assumed by, him. Plaintiff 
assumed not only those risks of his employment which 
were ordinarilv incident thereto Init also extraordi- 

narv risks which were o])vious and known to him. 

* 

“At common law the rule is well settled that 
a servant assumes extraordinary risks incident 
to his employment or risks caused by the mas¬ 
ter's negligence which are obvious or fully 
known and appreciated by him.’’ 

Boldt r. Pennsylvania R. R. Co., 245 U. S., 
441-445. 


Manifestly, the occupation of a structural iron 
worker is, at best, hazardous. It is not the duty of a 
master to keep tlie place where such work is being 
done safe for every moment of tlie work. 

Ill Armour rs. Hahn, 111 U. S., 313, carpenters, 
under charge of a foreman, and brick-layers, all em¬ 
ployed by the owner through his superintendent, were 
engaged in the erection of a building, with a cornice 
sup])oi*te(l by sticks of timber passing through the 
wall (which was thirteen inches thick) and projecting 
sixteen inches, and to be bricked up at the sides and 
ultimately from the to]) of the timbers. When the wall 
had been bricked u]) on a level with, but not yet over, 
the timbers, the foreman of the carpenters directed 
two of them to take a joist for the edge of the cor- 
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ix’ce, and to push it out to the ends of the projecting 
timbers. In so arranging the joists, a catpenter 
stepped on the projecting part of one of the timbers, 
which tipped over, wherel)y lie fell and was hurt. 

At the trial the court directed a verdict for the de- 

i 

fendant on the close of the plaintiff’s case. The Su¬ 
preme Court, in affirming this judgment, speaking 
through Mr. Justice Gray, at page 318, says: 

I 

“The obligation of a master to provide rea¬ 
sonably safe places and structures for his serv¬ 
ants to work upon does not impose upon him 
the duty, as towards them, of keeping a btiilding, 
which they are employed in erecting, id a safe 
condition at every moment of their work, so far 
as its safety depends upon the due performance 
of that work by them and their fellows. The 
plaintiff was not a minor, employed in work 
which was strange to him, but was a man of full 
age engaged in ordinary work of his trhde as a 
carpenter. The evidence tended to show that 

he and one of his comrades were directed bv 

* 

their foreman to push the joist out on the pro¬ 
jecting sticks of timber, not that he told them 
to go out themselves. The projecting timber 
upon which the plaintiff placed his foot' was in¬ 
serted in a wall which was in the course of being 
built, and which at the time had been' bricked 
up only so far as to be on a level with the upper 
surface of the timber. The usual course, as the 
plaintiff himself testified, was to put the timber 
in, and leave it in that way temporarily, and 
afterwards build the wall up over it. It is not 
pretended that the stick of timber was in itself 
unsound or unsuitable for its purpose. If it was 
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at the time insecure it was either bv reason of 
the risks ordinarily incident to the state of things 
in the unfinished condition of the building; or 
else by reason of some negligence of one of the 
carpenters or brick-layers, all of whom were em¬ 
ployed and paid by the same master, and were 
working in the course of their employment at the 
same place and time, with an immediate given 
object, the erection of the building, and there¬ 
fore,, within the strictest limits of the rule of 
law upon the subject, fellow servants, one of 
whom cannot maintain an action for injuries 
caused bv the negligence of another against their 
common master.’^ 

In Spates rs. AVelLs Brothers, 43 App. D. C., 555-558, 
where a carpenter was injured during the construction 
of a building, this Court, speaking through Mr. Jus¬ 
tice Robb, said: 

“While it is the duty of a master to provide 
reasonably safe ])laces in which and structures 
upon wliich his servants are to work, he cannot 
be expected, and is not required, to keep a build¬ 
ing which they are emiJoyed in erecting ‘in a 
safe condition at everv moment of their work, so 
far as its safety depends upon the due perform¬ 
ance of that work by them and their fellows.’ 
Amour vs. Hahn, 111 U. S., 313, 318.” 

There is no testimoiiv whatever in this case showing 
that plaintiff looked in the tool house, where the 
wrenches were kept, to find a better wrench, or that 
if he had looked there he would not have found a better 
wrench. The only showing is that plaintiff took a 
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wrench that was picked up off a floor, looked i around 
on that floor for another wrench, and then proceeded 
to use the one he had. 

Furthermore, if plaintiff, knowing that the Iwrench 
was too short and the boom too short, as now claimed 
by him, continued to work with them, he assumed the 
consequences. 

‘‘The doctrine of law is established hevond 
question, that where an employee undertakes and 
continues the use of defective and unsafe ap¬ 
pliances, either with actual notice of suchi defect, 
or where the same is open to ordinary observa¬ 
tion in the usual course of its use, he must be 
deemed to have accepted the risk of all danger 
reasonably to be apprehended from sdch use 
and cannot recover of his employer.” I 

Butler vs. Frazee, 25 App. D. C., 392-403; 
affirmed 211 U. S., 459. : 

In Davis vs. Trade Dollar Consolidated Mining Com¬ 
pany, 117 Fed., 122, plaintiff was injured by the ex¬ 
plosion of a charge of blasting powder left by a gang 
that preceded him. I 

“It is true that the law of master and serv¬ 
ant requires that the former furnish the latter a 
safe place in which to work, but the mhster is 
not required to furnish the servant a safe place 
in which to work where the danger is temporary, 
and when it arises from the hazard and progress 
of the work itself, and is known to the servant. 
The master is not required to be present!at the 
working place at all times, in person or by a 
representative, to protect a laborer from the 
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negligence of his fellow workmen or from his 
own negligence in the constantly changing con¬ 
ditions of the work. The plaintiff in error, while 
working in the tunnel, had full knowledge of the 
danger from unexploded blasts, and of all the 
means which were being employed to protect him 
therefrom. He assumed the risk of any defect, 
if defect there were, in the means used to de¬ 
tect the danger. The danger from a missed 
blast was a danger incident to the work.’^ 


The risk of setting the section of stack when it was 
slung on an angle was a])i)arent to j)Iaintiff and was a 
risk assumed ])v him. There is no testimony showing 
that it was an,im])ro])er metliod to use for setting tlie 
section and if it had been improper plaintiff ceidainly 
would have taken care to allege it. And in anv event 
if such proof was necessary to his case the burden 
uj)on liim to establish it was not fulfilled. 

We sulmiit, therefoiH*, that not only was there a fail¬ 
ure to establish the fad that a short boom and an im¬ 
proper wrench, foi’ which the defendant was res]>on- 
sible. caused plaintiIT's injury, but the testimony 
shows that the injui'v was caused by risks incident to 
plaintiff's em})loyment, which under the law, were as¬ 
sumed bv him. 

“Having been engaged for the performance 
of specified servic(.‘S, he takes u])on himself the 
ordinary risks incident thereto. As a conse- 
(pience, if he suffers by exposure to them he can¬ 
not recover compensation from his employer. 
The obvious reason for this exemption is. that 
he has, or, in law, is supposed to have them in 
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contemplation when he engages in the service, 
and that his compensation is arranged accord¬ 
ingly. He cannot, in reason, complain if he suf¬ 
fers from a risk which he has voluntafily as¬ 
sumed, and for the assumption of which he is 
paid.’’ ! 

Chicago, Milwaukee & St. Paul Ry.^ Co. vs. 

Ross, 112 U. S., 377-382. 


C. 


If There was Any Negligence It was the Negligence of 
a Fellow Servant, for Which the Defendant is Not 

i 

Liable. I 


The testimony of the plaintiff shows that tliei wrench 
he used was handed to him by a Mr. Winston, an iron 
worker, and a boss of one of the gangs, who picked uj) 
the wrench from the floor and handed it to plaintiff 
(R., p. 29). Burch, who was a witness for jilaintiff, 
testified that his duties were to erect the smoke stack, 
to tell the men what to do and that he employed and 
discharged men. But Burch received his orders from 
the contractors, McDonald or Downs (who was con¬ 
nected with defendant), and McDonald or Langstroth, 
or somebody in the corporation gave him orders with 
respect to the work in hand (R., p. 20). McDonald 
and Downs had been journeymen iron workers for 
many years and both were frequently on the job (R., p. 
24).* * * ' I 

Burch was the man who ordered the section! of stack 
to be slung with a choker and supervised the placing 
of the choker on the section (R., p. 21). He was also 

I 

i 

i 
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the one who ordered plaintiff to go on top to connect 
the section and who was actively supervising- plaintitY’s 
work when he fell (K., ]). *21). 

Under these facts Hurch and the plaintiff were fel¬ 
low servants and if there was any negligence in the 
manner in which the section of stack was being set it 
was the negligence of a fellow servant for which the 
defendant would not be liable. 

In Union lh\c. K. (V). rs. .Marone, 246 Fed., 916-9*23, 
it was said: 


“All who enter into the service of a common 
master, except those who become heads of and 
vested with absolute control of separate depart¬ 
ments or branches of a great and diversified 
business, therebv become engaged in a common 
service and are fellow servants in all they do, 
e.xcept that which they do in discharge of the 
master’s nondelegal)le duty of provision. And 
in the absence of a statutory provision to the 
contrary each servant, by accepting his employ¬ 
ment, voluntarilv assumes the risk and danger 
of the negligence of his fellow servants in the 
discharge of all their duties of oj)eration, 
whether those duties are those of superintend¬ 
ence and direction, or those of equal or subordi¬ 
nate service.” ((’iting many cases.) 

“A^ servant assumes the ordinary risks and 
dangers of his employment and the extraordi¬ 
nary risks and dangers which he knows and ap¬ 
preciates. Neither the order of a vice principal 
to the servant to work in a dangerous place, or 
in a dangerous way, nor his assurance of the 
servant’s safety, nor the servant’s fear of los¬ 
ing his job, will release the servant from his 
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assumption of the risk and danger where; they 
were readilv observable and were known and 
appreciated by him, unless the vice priiicipal 
makes a promise to remove them as an induce¬ 
ment for the servant’s continuance in the!serv¬ 
ice.” (Citing many cases.) 


In Vilter Mfg. Co. vs. Otte, 157 Fed., 230, the court 
held that the fact that a foreman in charge of a single 
job of work being done by defendant corporation, who 
worked with the men under him had the power to hire 
and discharge them and to direct their movements in 
that particular work, did not erect that single jqb into 
a department of the defendant’s business so as to 
make the foreman a vice principal, but he remained a 
fellow servant with the men under him, and fbr his 
negligence resulting in an injury to one of such men, 
defendant cannot be held liable. 

The court said: 


‘‘The manufacturing company was engaged 
in installing a refrigerator plant in a brewery 
in Fremont, Neb., and while lifting into place 
some refrigerating pipe, Otte, one of its em¬ 
ployees, was injured. He successfully : prose¬ 
cuted a suit for damages in the court below and 
this writ of error is brought to secure a reversal 
of the judgment. The court below was requested 
at the close of all the evidence to direct; a ver¬ 
dict in favor of the defendant on the ground that 
if there was any negligence it was the negligence 
of a fellow servant. Instead of complying with 
that request the court instructed the jury that 
‘the person in charge of the work on the part of 
the defendant (whose name was Wright) had 
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control of tlic men, the employment of the men, 
and discharging them and directing them, and 
for that reason the court instructs vou as a 
matter of law that he was the vice principal, 
* * and not a fellow servant.’ It will be 

assumed that there was evidence tending to show 
the facts upon which the learned trial judge pre¬ 
dicated his conclusion. There was also evidence 
which is undis])uted, that Wright was the fore¬ 
man in charge of the men on the job, that he 
worked with them doing the same manual labor 
which they did, and that he worked under the 
immediate direction of a man bv the name of 
Flemming, who was the general western agent of 
the defendant company, and who was fre(|uently 
at Fremont during the })rogress of the work. 
Wright ordered one of the six men working with 
him and under his direction to knock out a su])- 
I)ort which was holding u]) a heavy frame of 
refrigerating ])i])es about to be elevated into 
place by a block and tackle. In obedience to that 
command the su])])ort was removed, and the sus¬ 
pended frame swung and lurched in some way 
unnecessary to specify and caught Otte by the 
thumb and lacerated it so that it had to be am- 
putatetl. The negligence charged and relied 
u]H)n for a recovery was the giving of the order 
to remove the support suddenly and without 
warning to plaintitf. 

‘‘The logic of the charge in view of the undis- 
j)uted evidence, is that, even if Wright was only 
a foreman actuallv working with a gang of men 
under the immediate direction of a superin¬ 
tendent, yet if he had charge of the work, the 
right to hire and discharge men for that work, 
and to direct them in that work, he was a vice 
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principal, and his negligence was imputable to 
the master. The evidence does not disclose that 
defendant was engaged in a business which 
naturally or reasonably, within the rule laid 
down in B. & 0. R. R. v. Baugh, 149 U. S. 368, 
consisted of different departments which re¬ 
quired different executive heads, or that there 
were any such departments. On the cohtrary, 
so far as disclosed bv this record, the defend- 
ant had one business, simple and indivisible in 
its character, and directed as usual bv its gen- 
eral officers or agents. There is no proof that 
IVriglit was entrusted with tlie managemdnt and 
supervision of defendant’s entire business, or 
of any separate department as known to the law. 
He, witli tlie plaintiff, was engaged at the time 
of the injury to the latter in executing a' single 
and sex)arate piece of work, one out of many in 
the general business of the master; and! at the 
time of the injury they were actually \dorking 
together in doing the act which produced the 
injury. I 

“In these circumstances the fact that Wright 
had actual control of the crew, the power|to liire 
and discharge them, and to direct theiii move¬ 
ments in that x)articular work, did not erdct that 
single job into a dej^artment of defendanti’s busi¬ 
ness and did not make him a vice principal. 
Alaska Mining (’o. ?*. Whelan, 168 V. S. 86; (’ity 
of Minnea])olis r. Lundin, r)8 Fed. 525; United 
Zinc C'om])anies r. Wright, 156 Fed. 571; West- 
inghouse. Church, Kerr 6c Co. r. Callaghan, 155 
Fed. 397, recentlv decided bv this C’ouH. He 
was in law and fact a fellow servant with the 
X)laintiff in the construction of the refrigerating 
plant in question, and the risk of his negligence. 


! 
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if any, was assumed by his co-employees. Any 
other conclusion would make every separate job 
a separate department of business and every 
workman whose duties embraced the exercise of 
temporary authority over his fellows a vice 
principal. Such is not the law. Under the 
authority of tlie cases just referred to, the plain- 
tilT was not entitled to recover, and the court 
should have instructed the jury, as requested, to 
find a verdict for defendant.’' 


In Alaska .Minin<»: Company vs. Whelan, 168 U. S., 86, 
it a])peared that the plaintiff was a workman in the 
mine of the defendant, in breaking:: and preparing rock 

for chutes, and doinu* other work as ordered bv the 

' ♦ 

foreman of the defendant, one Samuel Finlev, under 
whom the plaintiff worked, and from whom he re¬ 
ceived his orders: that while thus engaged he was or¬ 
dered bv the foreman to break rock immediatelv above 

• » 

and over one of the chutes of the defendant company; 
that in com])iiance with the orders of the foreman he 
])i-oceeded to break the rock and that while so engaged 
the foreman nei*Iii*viitlv and carelessly drew, or caused 
to be drawn, the gate at the mouth of said chute over 
which tlie ])laintiff was working, thereby causing the 
rock at the head of the chute to be suddenly drawn in, 
carrying ])laintiff witli it, through said chute, a dis¬ 
tance of about thirty feet, and completely covering him 
with great quantities of rock and debris, thereby 
greatly injuring him. 

At the close of the whole evidence the defendant 


requested the court to direct the jury to return a ver¬ 
dict in its favor upon the ground that the plaintiff’s 


injuries were the result of the negligence of ; a co¬ 
employee, or fellow workman, for which the defendant 
was not liable. The court overruled the motion; and a 
verdict was returned in favor of the plaintiff. ^ From 
the judgment on that verdict an appeal was taken to 
the Supreme Court of the United States. : 

Ill reversing the decision of the court below Mr. Jus¬ 
tice Gray, speaking for the court, at page 88, saVs: 

i 

“The evidence introduced at the trial,'giving 
it the utmost possible effect in favor of the 
plaintiff, was insufficient to support a verdict for 
him; and the defendant’s request, made|at the 
close of the whole evidence, to instruct the jury 
to return a verdict for the defendant, because 
Finley, whose negligence was the ground! of the 
action, was a fellow-servant of the plaintiff, 
should have been granted. ! 

“Finley was not a vice-principal or: repre¬ 
sentative of the corporation. He was not the 
general manager of its liusiness, or the superin¬ 
tendent of any department of that business. 
But he was merely the foreman or boss of the 
])articular gang of men to wliich the ]llaintiff 
belon<>-ed. Whether he had or liad not authoritv 

V? I •• 

to engage and discharge the men under' him is 
immaterial. Even if he had such autliopty, he 
was none the less a fellow-servant with them, 
employed in the same department of business, 
and under a common head. There was!no evi¬ 
dence that he was an unsuitable person for his 
place, or that the machinery was imperfect or 
defective for its purpose. The negligence, if 
any, was his own negligence in using the ma¬ 
chinery or in giving orders to the men. ^ 
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“The case is <>:overne(l by a series of recent 
decisions of this court, umlistin< 2 :uishable in their 
facts from this one. Central Railroad Kee- 
//«>/, 160 U. S. 259: Xorfhern Poi^ific Railroad 
(Itarlrss^ 162 V. 8. .*>59: Same r. Peterson, 162 
r. 8. 246: Martin r. Atehison, cOc., Railroad, 166 
V. 8. .‘>!)9. 8ee also IlbYso// v. Merrij L. R., 1 
H. L. 8c. 226. 

In Baltimore & Ohio K. K. rs. Baui>:h, 149 U. S., 268, 
it was lield that an eniiineer and fireman of a locomo¬ 
tive enirine, runniiii^ alonir on a railroad, and without 
any train attached, when eng'ai»'ed on such duty, are fel¬ 
low servants of the raili’oad com])any and the fireman 
is ])reclud(‘d from receivini;* damai>’es from the com- 
])any foi* inj^iries caused, duriiiir the runniiiii*, by the 
nee:lii‘*ence of the enefinecu*. 

.Mr. Justice Brewer, s})eakini:: for the court, at page 
284 savs: 

^M*rinia fa(‘i(\ all who enter into the employ 
of a single master are engaged in a common 
serviei*, and are fellow servants, and some other 
line of demareation than that of conti'ol must 
exist to destroy the relation of fellow-servants. 
All enter into the service of the .^ame master, 
to further his ini (‘rests in the one enterprise; 
each knows wlu*n entering into that service that 
thei'e is some i*isk of injury through the negli- 
geJice of other employes, and that risk, which he 
knows exists, he assumes in entering into the 
employment. Thus, in the opinion in the Koss 
case (112 V. 8.), p. 282, it was said: ‘Having 
been engaged for the performance of specified 
services, he takes upon liimself the ordinary 
risks incident thereto. As a conse(]uence, if he 
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suffers by exposure to them he cannot recover 
compensation from his employer. The obvious 
reason for this exemption is, that lie has, or in 
law, is supposed to have, them in contemplation 
when he engages in the service, and that his 
compensation is arranged accordingly.; He 
cannot, in reason, complain if he suffers from 
a risk which he has voluntarily assumed; and 
for the assumption of which he is paid.’ • 

“But the danger from the negligence of one 
specially in charge of the particular work! is as 
obvious and as great as from that of those who 
are simply co-workers with him in it. Each is 
equally with the other an ordinary risk of the 
employment. If he is paid for the one,'he is 
paid for the other; if he assumes the one, he 
assumes the other. Therefore, so far as the 
matter of the master’s exemption from liability 
depends upon wlietlier the negligence is one of 
the ordinary risks of the employment; and, 
thus assumed by the employe, it includes all 
co-workers to the same end, whether in con¬ 
trol or not. But if the fact that the risk is or 
is not obvious does not control, what test or 
rule is there which determines ? Rightfully 
this, there must be some personal wrong On the 
part of the master, some breach or positive 
duty on his part. If he discharges all that may 
be called positive duty, and is himself guilty 
of no neglect, it would seem as though be was 
absolved from all responsibility, and that the 
party who caused the injury should be himself 
alone responsible. It may be said that ithis is 
only passing from one difficulty to another, as 
it leaves still to be settled what is positive duty 
and what is personal neglect; and yet,' if we 


i 
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analyze tlieso matters a little, there will appear 
less (liffieiilty in the question. Obviously, a 
breach of positive duty is personal neglect; and 
the question in any given case is, therefore, 
what is the positive duty of the master? He 
certainlv owes the dutv of taking fair and rea- 
sonable precaution to surround his employe 
with tit and careful co-workers, and the employe 
has a right to rely upon his discharge of this 
dutv. If the master is careless in the matter 
of employing a servant, it is his personal neg¬ 
lect; and if without proper care in inquiring 
as toihis com])etency he does employ an incom¬ 
petent person the fact that he has an incom- 
])etent, and, therefore, an improper employe is 
a matter of his personal wrong, and owing to 
liis y)ersonal neglect. And if the negligence of 
this incompetent servant works injury to a co¬ 
servant, is it not obvious that the master 
omission of duty enters directly and })roperly 
into the question of responsibility? If, on the 
other, hand, the master has taken all reasonable 
precautions to inquire into the competency of 
one pr()])osing to enter into his service, and as 
the result of such reasonable inquiry is satisfied 
that the employe is fit and competent, can it be 
said that the master has neglected anything, 
that he has omitted any personal duty; and 
this, notwithstanding that after the servant 
has been employed it shall be disclosed that he 
was incompetent and unfit ? If he has done all 
that reasonable care requires to inquire into 
the competency of his servant, is any neglect 
imputable to him ? Xo human inquiry, no pos¬ 
sible precaution, is sufficient to absolutely deter¬ 
mine in advance whether a party under certain 
exigencies will or will not do a negligent act. 
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So it is not possible for the master, take what¬ 
soever pains he may, to secure employes who 
will never be guilty of any negligence. Indeed, 
is there any man who does not sometimes do a 
negligent act? Neither is it possible for the 
master, with any ordinary and reasonable care, 
always to secure competent and fit servants. 
He may be mistaken, notwithstanding the rea¬ 
sonable precautions he has taken. Therefore, 
that a servant proves to be unfit and incompe¬ 
tent, or that in any given exigency he guilty 
of a negligent act resulting in injury to aifellow- 
servant, does not of itself prove any omission 
of care on the part of the master in his employ¬ 
ment; and it is onlv when there is such omis- 
sion of care, that the master can be said to be 
guilty of personal wrong in placing or qontinu- 
ing such servant in his employ, or has done or 
omitted aught justifying the placing upbn him 
responsibility for such employe’s negligence.” 


The question of what persons engaged in the work 
were co-employees was a question of law for thie court 
to determine upon the testimony offered. ! 

Where the facts are so far from dispute as in the 

I 

instant case, under the decisions of the Supreme Court 
of the United States it is the practice for the court 
itself to dispose of the question of who are; co-em¬ 
ployees, as a question of law, or as one not confestable 
on the proofs in the case. 

Stevens vs. Chamberlin, 100 Fed., 378, 381. 


It is the established rule of the Federal courts that 
where the negligence complained of is the negligence 
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of a fellow sor\'ant it is the duty of the court to direct 
a verdict. 

City of Minneapolis rs. Lundin, 58 Fed., 525. 
(iianite Corporation rs. Hackey, 173 Fed., 784. 
Stevens rs. Chamberlain, supra. 


And the same rule is applicable on the question of 
assum])tion of risk. 

United Zinc Co. rs. 'Wriglit, 156 Fed., 571. 
Butler rs. Frazee, 211 U. S., 459. 

Atchison, T. & S. F. Ry. Co. rs. AVyer, 8 Fed. 
(2d), 30-32. 


“The acident was the result of the risk as¬ 
sumed by ])laintitf\s intestate in the ordinary 
course of his employment, from a source with 
whicli he must be deemed to have been compe¬ 
tent, by the exercise of ordinary prudence and 
intelliii'ence, to judge of the danger involved. 
Tile Court below committed no error in with¬ 
drawing the case from the consideration of the 
jury, and ])reventing what might have resulted 
in a sym])athetic verdict.’’ 

Anderson r. Smith, 35 App. D. C., 93-96. 


The situation presented to the court at the conclu¬ 
sion of the ])Iaintiff's case showed: 

1. A claim of a defective or improper wrench, with 
no showing of any pi-oper attempt by the plaintiff to 
obtain what he considered a proper wrench, or of his 
inability to obtain such a wrench, or that the wrench 
wliicli he used was improper. 
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2. A claim of the use of a boom that was too short, 

i 

necessitating the use of an improper method for set¬ 
ting the section of stack, without any testimony show¬ 
ing that the method used was improper or the boom 
too short. I 


3. The positive testimony of the plaintiff to the effect 
that the injury complained of was due to the vibrating 
of the section of stack being placed in position, which 
vibration, according to the testimony of his o\vui wit- 

i 

ness (Burch), always exists under such conditions; and 
which vibration was in no sense due to any negligence 
on the part of the defendant, but was a risk ordinarily 
incident to his occupation and assumed by him,' 


4. Testimony establishing the fact that the foreman 
by whose directions the section of stack was set was a 
fellow servant of the plaintiff, for whose negligence, 
if any, the defendant was not responsible. 


We respectfully submit that the action of the trial 

I 

court in directing a verdict for the defendant on the 
second and fourth counts of the declaration was cor¬ 
rect and should be sustained. 

i 

Respectfully submitted, | 

BENJAMIN S. MINOR, ; 

H. PRESCOTT GATLEY,; 
ARTHUR P. DRURY, | 

Attorneys for Appe^llee. 
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